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Sixth Annual 


Massachusetts Lawyers’ Institute 


New Ocean House, SwAMPSCOTT 


June 6 and 7, 1947 





PROGRAM OF THE INSTITUTE 





ALL LAWYERS AND THEIR FAMILIES 
ARE CORDIALLY INVITED 





James E. Fartey, CHAIRMAN 


SALEM, MASSACHUSETTS 


THE REGISTRATION FEE (NOT APPLICABLE TO THE WIVES OR 
HUSBANDS OF THOSE ATTENDING) WILL BE TWO DOLLARS FOR 
ALL OR ANY PART OF THE SESSIONS. HOTEL RATES WILL BE 
FOUND ON PAGE 4. 





12:30-2:00 p.m. 


2:15 


4:00 


5:30 
6:30 
8:15 


10:00 


Program 


FRIDAY, JUNE 6 


Registration and luncheon. 
WaLtTER Powers, Presiding. 


Symposium ON Divorce Laws, arranged by Ray- 
NoR M. GarpIner, Boston. 

Divorce Law As It Is Today, RicHarp H. Wis- 
WALL, Boston. 

The Probate Judge’s Viewpoint, Hon. Cart E. 
Wau tstroM, Probate Judge, Worcester. 
Proposed Changes in Divorce Law, Ray P. Dun- 
NING, Springfield. 

The Roman Catholic Viewpoint, Rt. Rev. Mon- 
SIGNOR Eric F. Mackenziz, I.C.D., Officialis 
(Chief Justice) of the Tribunal of the Archdiocese 
of Boston. 


SYMPOSIUM ON ADMINISTRATIVE Law, arranged by 
Committee on Administrative Law, REuBEN HALL, 
Chairman, LaurENcE M. Lomsarp, Needham, and 
J. Burke SuLtivan, Boston. 

Federal Administrative Procedure Act, REUBEN 
Hatt, Newton. 

Procedure in State Administrative Agencies, 


Rosert H. Hopkins, Former Boston Corporation 
Counsel. 


Cocktail hour. 


Dinner. 


“Going A.W.O.L. with Two Chaplains” by Rev. 
Joun P. Fitzsimmons, Pastor of the Plymouth 
Congregational Church, Belmont, who with a 
Catholic Priest, thought they were going overseas 
to England by air and instead landed at Goats 
Hill, Oran, North Africa, by boat. 


Dancing. 





»- .* 








10:15-11:15 a.m. 


11:30-12:15 p.m. 


12:30 


2:00 


3:00 


5:30 


7:00 





SATURDAY, JUNE 7 
James E. Far ey, Presiding. 


The New Tax Program in Massachusetts, Henry 
F. Lonc, Commissioner of Corporations and 
Taxation. 


Some Trends in the Art of Estate Planning, 
Mayo A. SHATTUCK. 


Luncheon. 


Annual Meeting of the Massachusetts Bar Asso- 
ciation. Reports of the President and Treasurer 
and election of officers. 


Panel Discussion for the Members of the City 
Solicitors and Town Counsel Association. 


Cocktail hour. 


INSTITUTE DINNER. 
Epwarp O. Proctor, Toastmaster, Retiring Presi- 
dent of the Massachusetts Bar Association. 


Brief Remarks by His Excellency, Governor 
Rosert F. BRADFORD. 


Brief Remarks by Honorable Frep T. Frecp, Chief 
Justice of the Supreme Judicial Court. 


Address by His Excellency, Governor James L. 
McConaucny, of Connecticut. 
“A Governor Looks AT Lire.” 





Message from the President 


This is the last opportunity that I shall have, as your retiring 
President, to thank the members, through the Quarterly, for your 
support and cooperation during the three years of my service. 


Membership 


I am deeply appreciative of the renewed interest taken by the 
bar in this Association as evidenced by its more than doubling our 
membership since the first of January, 1946. Our present paid-up 
membership is 2200, of whom 1100 have joined in this year and 
a half, and additional applications are being received daily. 

We are still far from the 8500 or 9000 lawyers who, from the 
best available sources, make up the Massachusetts bar, and pre- 
sumably a voluntary association can never approximate that mem- 
bership. But with a membership which now represents probably 
nearly one-quarter of the lawyers actually engaged in practice, 
our Association has become an effective force, and it is reasonable 
to expect that this increased effectiveness will in turn result in 
further substantial increases in membership. 


The Integrated Bar Hearing 

On Monday, April 14, the full Supreme Judicial Court, lacking 
only Mr. Justice Lummus who was absent on account of illness, 
sat to hear the arguments for and against the integrated bar. 

At the opening of the session the Chief Justice asked to have 
the petition of the Massachusetts Bar Association presented by its 
representative, without argument, in the manner of a trustee 
presenting a petition for instructions. Thereupon our Secretary 
Frank W. Grinnell read the petition. The Court then heard all 
who cared to appear in favor, and then all who cared to appear 
against integration. 

This Association and the Middlesex Bar Association presented, 
through chosen delegates, both sides of the argument and filed 
briefs pro and con. 

The Massachusetts Bar Association led the discussion with oral 
arguments in favor of integration by Edward O. Proctor and 
Mayo A. Shattuck, followed by Bennett Sanderson and John H. 
Devine for the Middlesex Bar Association, and Edmund A. Whit- 
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man, Lispenard B. Phister, and William J. Barry who spoke as 
individuals in favor representing no groups or associations. 

The oral arguments in opposition were opened by Richard 
Wait and Walter Powers, representatives from the Massachusetts 
Bar Association, followed by Joseph H. Cinamon and Joseph B. 
Abrams for the Law Society of Massachusetts, Ovide V. Fortier 
for the Plymouth County Bar Association, and John E. Hannigan, 
(who filed a brief with others), Daniel J. Lyne and David H. 
Fulton appearing individually. A brief in opposition was also filed 
by Arthur W. Blakemore for the Middlesex Bar Association, but 
he did not appear to argue. 

Several other local associations announced their opposition to 
the plan: Eastern Middlesex District Association; Worcester, Chel- 
sea and Lawrence Associations, as well as the Law Society of Massa- 
chusetts. The Boston Bar Association and the Norfolk Associa- 
tion announced the results of polls against. 

The arguments were concluded at four o’clock and the Jus- 
tices took the matter under advisement. 

We feel that whatever the result, the Court has been ade- 
quately informed on the subject and that this Association has 
fulfilled a duty to the bar in presenting the question, with full 
arguments and exhaustive briefs on both sides, to the Court. 


The Swampscott Meeting 

I strongly urge all members of the bar, whether or not 
members of the State Association, who can conveniently do so, 
to attend the Sixth Annual Convention of the Massachusetts Law- 
yers’ Institute at the New Ocean House, Swampscott, Friday and 
Saturday, June 6th and 7th. It must by now be quite apparent to 
the bar that the discussions at these annual meetings and the 
decisions that are taken by the Association are important to the 
bar at large. 

This year the Friday afternoon session, over which Walter 
Powers has again agreed to preside, is to be devoted to discussions 
by members of the bench and bar, experienced in their subjects, 
of the divorce laws and of administrative law in Massachusetts. 

An entertaining evening entirely unconnected with legal mat- 
ters will be provided, consisting of a talk by a former Army 
Chaplain, to be followed by dancing. 
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At the Saturday morning session, over which former Assist- 
ant Attorney General James E. Farley will preside, there will be an 
address by Commissioner Henry F. Long on the new tax program 
in Massachusetts, with a question period, and an address by Mayo 
A. Shattuck on Some Trends in the Art of Estate Planning. 

The annual meeting of the Association with the election of 
officers will be held at two o’clock in the afternoon. 

The principal speaker at the Institute dinner, which will be 
held at seven o’clock, will be Governor James L. McConaughy, 
of Connecticut. This will be his first appearance as a political 
figure in this State, although he has been long well-known here 
as President of Wesleyan College. We expect to have our Gov- 
ernor and the Chief Justice present to make brief remarks. 

I should not omit mention of the fraternal and convivial 
aspects of the gathering and the fact that the North Shore itself 
at this season is a major attraction. 

I hopefully suggest that you get up groups from your local 
bars and bring your families with you and plan for a relaxing 
as well as an informative weekend. 


Epwarp O. Proctor 


Notice of the 36th Annual Meeting of the 
Massachusetts Bar Association 


The 36th Annual Meeting of the Massachusetts Bar Associa- 
tion will be held at the New Ocean House, Swampscott, on Satur- 
day, June 7, 1947, at 2:00 p.m. in connection with the 
Massachusetts Lawyers’ Institute, for the election of officers for 
the ensuing year, the consideration of proposed amendments to 
the by-laws, copies of which appear below, and for the transaction 
of such other business as may come before the meeting. 

The report of the nominating committee accompanies this 
notice as provided in the by-laws. 


Frank W. GRINNELL, 
Secretary 
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Massachusetts Bar Association 
Report of the Nominating Committee 


The Nominating Committee herewith submits its nomina- 
tions for officers of the Massachusetts Bar Association for the 
ensuing year: 

President: Hon. Louis S$. Cox, Lawrence 

Vice-Presidents: Horace E. ALLEN, Springfield 

Wii E. Futter, Fall River 
Tuomas M. A. Hicoeins, Lowell 
ELEANOR Marcu Moopy, Boston 
Joun T. Noonan, Brookline 
GeorceE R. Stosss, Worcester 

Treasurer: Paris FLETCHER, Worcester 

Secretary: FRANK W. GRINNELL, Boston 

Asst. Secretary: Lowe S. NicHotson, Salem 


Members at Large — Board of Delegates: 


Richard S. Bowers, Brookline Harold Horvitz, Newton 
Andrew P. Doyle, New Bedford Laurence M. Lombard, Needham 
James E. Farley, Salem Richard Wait, Boston 


W. Arthur Garrity, Worcester 


Respectfully submitted, 
W. Arthur Garrity Robert Hill 
James M. Healy Walter Powers 
Mayo A. Shattuck, Chairman 


The Executive Committee recommends the following pro- 
posed amendments to the by-laws: 

1. That Article II be amended by striking out the words “an 
assistant treasurer” in the second line thereof. 

2. That Article 3A of the by-laws be amended by inserting 
at the end of the next to the last paragraph thereof, the follow- 
ing sentence—An assistant secretary and an assistant treasurer 
may be chosen by the association, or by the board of delegates, 
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for the performance of the duties of secretary and treasurer re- 
spectively in the absence of those officers, or such other functions 
as the board of delegates or the executive committee may deem 
advisable. The assistant secretary and the assistant treasurer when 
so chosen, shall each, if he attends a meeting of the executive 
committee, be a member of that committee during such attend- 
ance. 


Massachusetts Bar Association 


Treasurer’s Report for 1946 


January 1, 1946 
Third National Bank & Trust Co., checking account $476.90 
Worcester Mechanics Savings Bank................ 1,063.32 
George R. Nutter Fund—2 Series “G” U. S. 
War Savings Bonds 
Ce ee $1,000.00 
DUE 6-0. 6506400 450005060000 500.00 1,500.00 $3,040.22 





MEMBERSHIP RECEIPTS 





Se Se NS I a a oceans csesdwewbansas 4,670.00 
ee SIE, SIR, io ccecevcscncsoeeseese’s 132.00 
1946 New Member Senior Dues ..............0. 3,280.00 
1946 New Member Junior Dues ................. 172.00 
Dues for 1945 and prior years........sccccccccecs 249.00 
1947-48-49 Dues paid in advance............eeeee- 40.00 
1947 New Member Senior Dues ..............00. 75.00 
1947 New Member Junior Dues ..............4.. 10.00 
Contributed Dues to make up Dues waived for mem- 
ee ee EE IN goad sch -0cennasabeeewees 1,435.00 
TEE TR Boca cc vcciccccccsvceccsess 10,063.00 
MISCELLANEOUS RECEIPTS 
Sale er GS. F.C. Deere Ri in. ccc cccaeccedes 28.50 
NII 6c dtc ndleges gud ediowheiadeee eb eee 2.00 
be ge me Mechanics Savings Bank, interest........ 25.94 
ee ge rere rere 37.50 
Sale of Mass. Law Quarterly Pedals dws See hes 9.48 
*Post War Institute 
Refunded by Institute................ $310.00 
Advanced by Association 
SEE ca babe saw eaanss $385.00 
naeibaand by late pledgors. —252.50 —132.50 
To be distributed to pledgors...........eeseeeeee 177.50 
a 280.92 
OCCT PUTER ee te rere ee Tree $13,384.14 


* $1,327.50 from members was paid directly into the Post-War Institute 
treasury. 





oo fi 


TREASURER’S REPORT 


DISBURSEMENTS 


Contes Tiree TGR. o 6 oi0occccccevesseuacees 
ons iis wean deennaeaknmedt 
EE .6.0.6.0%400-d40s sescundeseusaeee 
te ME. scpceduecatiensdeevesuwuneres 
Executive Committee Expense...........+seeeeeee: 
Membership Committee Expemse............-seee0s 
Grievance Committee Expense...........eseeeeee. 
Pe Ee, ED MONIES coc cvcececccesecesess 
ne on nna dns dsssb e wh eae eain 
PS III nn 0 ct eccesecccss $440.00 
Less sale of integration pamphlets to 


Mass. Bar Institute at Swamps- 
 civsssamsbensedusiaane $766.70 
Less received from registration 380.00 





Distribution of Balance on Hand 


Third Nat'l Bank & Trust Co. checking account 
(Includes $177.50 distributable to pledgors for 
Post War Institute) 

Worcester Mechanics Savings Bank.............. 

George R. Nutter Fund, 2 Series “G” 

U. S. War Savings Bonds 
& > _ See $1,000.00 
LR. rrr 500.00 


rrr 245.00 


EE NS i cdcscceedevsanmeases 


Balance on Hand December 31, 1946...........+000: 


$3,094.65 
2,643.46 
80.19 
226.69 


195.00 


eeeeeneee 


$1,943.11 


2,000.00 


1,500.00 





ber 31, 1946. 





$5,443.11 
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$7,941.03 


~ $5,443.11 








__ I certify that the above accounting is a true statement of receipts and 
sbursements for the Mass. Bar Association from January 1, 1946 to Decem- 


HORACE E. ALLEN, 
Treasurer. 











Nathan P. Avery — An Appreciation 


Nathan Prentice Avery of Holyoke, who served as president 
of the Massachusetts Bar Association from 1932-1935, died on 
April 12, 1947, at the age of 77. 

He was born in Norwich, Connecticut, on May 13, 1869. 
After graduating from Amherst College in 1891, while studying 
law, he served as principal of the Yates High School, Chittenango, 
New York. He was admitted to the bar in 1896. He served as 
city solicitor of Holyoke 1899-1904, as mayor from 1904-1910, 
and was a member of the Constitutional Convention of 1917. 
He also served as a member of the school board in Holyoke for 
many years, and from 1932-34 was president of the Hampden 
County Bar Association. 

In addition to these positions, for a long period, he took an 
active part in the work of the Massachusetts Bar Association, be- 
fore he became president in 1932. 

From 1937, after the reorganization of the American Bar 
Association, he served as a representative of the Massachusetts Bar 
Association in the House of Delegates of the American Bar Asso- 
ciation until his death. He attended every meeting of the House 
during that period including the meeting in Chicago in February, 
1947, and he gained the respect of its members from all parts of 
the country as a wise, attentive and helpful member of that body. 
In 1939, he was appointed by the Governor as a member of the 
Judicial Council of Massachusetts and served continuously until 
his death, during the last five years as vice-chairman of the 
Council. 

In all of these positions he approached the consideration of 
the problems of the courts and of the bar and of the public with 
a view to the welfare of the commonwealth and the Nation as a 
whole. In all these positions he maintained the high traditions of 
Massachusetts in his contribution of thought and practical action 
and inspired the friendship of those with whom he worked. 

The Massachusetts Bar Association through its executive com- 
mittee expresses its appreciation of his long, helpful and friendly 
service to the profession and to the public. 

















State Administrative Agencies 
Request by Committee for Suggestions 


In June 1946 there was enacted by the Congress and approved 
by the President a bill to regulate the procedure before Federal 
administrative agencies. This was a culmination of 10 years of 
study of the operations of Federal administrative agencies. It is 
generally agreed that the enactment of the Administrative Pro- 
cedure Act marked an important milestone in the practice of law. 

There are in Massachusetts a number of administrative agencies 
which operate both in a quasi-legislative and in a quasi-judicial 
function. The question has been raised as to whether a study 
ought not to be made of the Massachusetts administrative agencies 
with a view to determining whether it would be desirable to offer 
legislation regulating the procedure before these State adminis- 
trative agencies. 

The Massachusetts Bar Association has appointed a committee 
consisting of Reuben Hall, Laurence M. Lombard and J. Burke 
Sullivan to study this question. The Boston Bar Association has 
also appointed a committee for the same purpose. The two com- 
mittees will work in collaboration with each other in their studies. 

Members of the bar who have had occasion to appear before 
State administrative agencies are invited to send any comments, 
suggestions or criticisms which they may have respecting the pro- 
cedures before state administrative agencies to Reuben Hall, Chair- 
man of the Massachusetts Bar Association Committee, 30 Federal 
Street, Boston, or to the other members of the Committee, Laurence 
M. Lombard or J. Burke Sullivan. 








Corporate Fiduciaries 


In the “Quarterly” for December, 1946, the result of the ref- 
erendum vote taken as directed at the annual meeting of the Massa- 
chusetts Bar Association in June, 1946, was stated, and the petition 
and bill filed as a result of that vote were printed (pp. 3-5). The 
bill was as follows: 

“AN ACT to regulate Solicitation of Appointment as Fiduciary. 

“Section 1. Chapter 221 of the General Laws as heretofore 
amended is hereby further amended by inserting therein the fol- 
lowing Section 47. 

“Section 47. No corporation or person or persons shall ad- 
vertise for its, his, or their own appointment as executor, admin- 
istrator, trustee, guardian, or conservator, by other means than the 
mere statement that they are authorized to act as such, nor shall 
they solicit such employment or appointment by agents or other- 
wise; provided, however, that any bank or trust company may 
include in such statement the names of any of its officers and agents. 
The Supreme Judicial Court and the Superior Court shall have 
concurrent jurisdiction in equity upon petition of the attorney 
general or of the district attorney for the district in which the 
violation occurred to restrain such violations.” 

Thereafter the following communications were submitted. 


February 20, 1947. 


To the members of the Committee on Legal Affairs: 


Dear Sirs: 


The petition and bill, House 643, was filed by the Massachu- 
setts Bar Association following a vote at the annual meeting of the 
Association and a post card ballot of members of that association, 
as explained in detail in the petition accompanying the bill, which 
resulted in a vote of 433 (now 451 including votes received since 
the petition was filed), from members of the bar in different parts 
of the Commonwealth in favor of legislation. 

Being charged, as Secretary of the Association, with the duty 
of presenting the petition and bill on behalf of these 451 members 
thus voting, I hand you herewith a memorandum containing the 











's 
ie 
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outline of the story of the discussion covering more than twenty 
years in the hope that it may be of assistance to your committee. 


Frank W. GRINNELL, 
Secretary 


Memorandum as to House 463, to Regulate Solicitation of 
Appointment as Fiduciary 


At the hearing on this and other bills before your committee 
on February 17th a printed copy of the petition and the bill were 
submitted to each member of the committee, and a copy of the 
Massachusetts Law Quarterly containing the full report of the 
majority of your committee in 1946 (Senate 520) together with an 
account of the discussion and vote at Swampscott in June 1946 
and other information relating to the history of the discussion 
since 1924 which was sent out with the return postal card for 
voting, was filed with the petition and a copy was also filed at the 
hearing. 

Also, on behalf of the Association, I made a brief oral state- 
ment in regard to the history of the discussion. 

At the time that I was notified of the date of the hearing, I 
hoped and expected that the Massachusetts Law Quarterly con- 
taining a copy of the petition and of the bill with the date of the 
hearing could be mailed to all members of the association before 
the hearing. Unfortunately, that proved to be impossible and only 
a few individual members of the bar appeared at the hearing to 
speak in support of the bill. As stated in the petition, however, 
the bill was filed to carry out the votes of 433 (now 451) members 
of the bar from different parts of the commonwealth, many, and 
probably most of whom, could not have attended the hearing if 
they had had notice. In fairness to them, this memorandum is filed 
by the undersigned as Secretary of the association, charged with 
the duty of presenting this petition. 

First. As already pointed out, the discussion among members 
of the Association of the problem has covered a period of more 
than twenty years and the full discussion and action of the repre- 
sentatives of the Association during that period has been circulated 
in print to all members together with other information in regard 
to it. 
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Second. The position of the representatives of the Associa- 
tion (the executive committee) thus fully reported to the entire 
membership is the same today as reflected in the bill now before 
your committee, House 643, as it was in 1924 and 1925 and again 
in 1932 when the matter was actively discussed before your 
predecessors on this committee on those occasions. This year that 
position has the added support of the vote by postal card after full 
information of 451 lawyers. 

Three. The subject has now been before your Committee for 
two years, your committee has traveled about the state and pre- 
pared a report above referred to which was circulated in print in 
full, not only at the meeting in Swampscott last June, but in the 
Quarterly in October, for the information of the members before 
the postal card ballot was taken. 

Four. There were also several meetings last year called by the 
Middlesex Bar Association Committee of members of local bar 
associations from different parts of the state, at which some of your 
members were present and with which I understand that your 
committee is familiar. 

Five. Having followed the discussion during the long period 
of years referred to and having printed the information, it is my 
opinion that if every one of the 451 members of the bar who voted 
in favor of legislation had been present at the hearing on February 
17th they could have added little, if any, substantial information 
to what has already been submitted to or gathered by your com- 
mittee or is available in print to anyone who wishes to read it, 
and insofar as mere numbers are concerned they have already 
signified their views on the postal card ballot, the result of which 
has been transmitted to you in the petition. 

Six. Some comment was made at the hearing of the method 
of taking the ballot. That was carefully considered and the method 
adopted was decided upon as the one most likely to attract the 
attention of more than eighteen hundred men, together with in- 
formation bearing on the subject including the report of the 
majority of your committee. 

Seven. The number of ballots returned is as large a propor- 
tion of the total number issued as is usual in the case of such 
mail ballots. 

Eight. When the draft code was announced and attacked, the 
executive committee set the whole subject for an open discussion 
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at the Massachusetts Lawyers’ Institute at Swampscott in June, 
in which former representative Butterworth of your committee 
took an active part preceding the vote of the association in support 
of legislation on the following day. 


Nine. There is one aspect of the problem to be considered in 
the public interest which was not mentioned at the hearing on 
February 17th but which entered into the consideration of the 
problem by the executive committee, and was referred to in print 
in 1932 when substantially the same bill was suggested which is 
now before your committee. That aspect of the problem is how 
far it is in the public interest that the creation of private family 
trusts should be commercially stimulated by seductive commercial 
advertising by institutions desiring fiduciary appointment. That 
aspect of the problem was discussed on pp. 64-65 of the Massa- 
chusetts Law Quarterly for February 1932, and in another issue of 
the Quarterly attention was called to an article in the American 
Bar Association Journal for February 1932 by Mr. Edward C. 
Lukens of the Philadelphia Bar on “Trust Estates and Character” 
in which he suggested the unfortunate influence on rising genera- 
tions of young people of commercial stimulation by educational 
advertisements of the indiscriminate creation of trusts. 


Ten. The proposed bill has nothing to do with trusts held 
by corporate fiduciaries under corporate reorganizations etc. It 
relates entirely to private family and individual trusts and if 
amendment is needed to cover this point, it can, of course, be made. 


Eleven. The proposed bill is not intended to wipe out the 
corporate fiduciary, as stated both in the Bar Bulletin for August 
1931 and quoted in the Quarterly for February 1932:— 

“The lawyer makes a great mistake if he seeks to wipe out 
the corporate fiduciary. It can not only not be done but it 
should not be done. The corporate fiduciary obviously supplies 
a financial need. Growth has not been due entirely to ad- 
vertising.” 

Twelve. As stated in the Quarterly for April 1946, page 19, 
the proposed bill would put corporate fiduciary advertising on a 
basis somewhat similar to the publication of a “simple business 
card” referred to in the third sentence of the 28th canon of ethics 
in Massachusetts, and the 27th canon of the American Bar Asso- 
ciation in regard to advertising by lawyers. 
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Thirteen. This is the story of the discussion and of its pub- 
lication over a long period, and a statement of the considerations 
which have resulted in the petition and proposed bill before your 
committee, presented by the Massachusetts Bar Association with 
the support of a broader expression of views than on any prior 
occasion. It is submitted for what it is worth in the hope that it 
may be of assistance to your committee in considering this diff- 
cult problem in the public interest. 


Frank W. GRINNELL, 
Secretary, Massachusetts Bar Association 


March 6, 1947 
Members of the Committee on Legal Affairs 


Boston, Massachusetts 


Gentlemen: 


Returning from Chicago last week I talked with a leading New 
Hampshire lawyer about the matter of advertising by banks and 
trust companies, and he told me about the New Hampshire statute 
and subsequently sent me a copy of it. 

For your information in considering the bills before you, I am 
enclosing a copy of this statute and call your particular attention 
to the fact that ever since 1927 New Hampshire has had a 
specific provision that, “No trust company, similar corporation, or 
national bank shall advertise or circularize the fact that it is 
authorized to act as executor.” 

The bill sumitted to you on petition of the Massachusetts Bar 
Association following the referendum vote does not go as far as 
the New Hampshire statute. 


Very truly yours, 


Frank W. GRINNELL, 
Secretary 


New Hampshire Statute 
N.H. P.L. c. 264, s. 13. 


. . . “Any trust company or similar corporation, incorporated 
under the laws of this state, and any national bank duly authorized 
and located within the state, may be appointed trustee, in any case 
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where an individual can be appointed, upon the same conditions 
and subject to the same control, requirements and penalties; but 
no corporation shall be appointed in any other fiduciary capacity. 

Amended 1927, c. 135 “by inserting after the word ‘trustee’ in 
line three the words ‘or executor when so nominated by any 
testator in his will’ and adding: ‘No trust company, similar corpo- 
ration or national bank shall advertise or circularize the fact that 
it is authorized to act as executor.’ ” 

Amended 1935, c. 81, by striking out the words “when so 
nominated by any testator in his will” . . . and adding: “Nothing 
herein contained shall affect the rights of religious, charitable and 
eleemosynary corporations organized under the laws of New 
Hampshire to act in fiduciary capacities.” 


N.H. Revised Laws (1942) c. 312, s. 13. 


“13. Appointment. Any trust company or similar corpora- 
tion, incorporated under the laws of this state, or any national 
bank duly authorized and located within the state, may be ap- 
pointed trustee or executor in any case where an individual can be 
appointed, upon the same conditions and subject to the same con- 
trol, requirements, and penalties; but no corporation shall be ap- 
pointed in any other fiduciary capacity. No trust company, similar 
corporation, or national bank shall advertise or circularize the fact 
that it is authorized to act as executor. Nothing herein contained 
shall affect the rights of religious, charitable, and eleemosynary 
corporations organized under the laws of New Hampshire to act 
in fiduciary capacities.” 

(In Bank v. Tilton, 82 N.H. 81, decided May 5, 1925, it was 
held that the laws of 1919 (upon which the Public Laws of 1926 
were based) plainly excluded foreign corporations from any ap- 
pointment by a Court to any trusteeship.) 











Judicial Notice of Foreign Law 
The Rule of Practice Appearing in the Decisions 


Recent conversations with lawyers suggest that the following 
discussion may be of practical assistance to the bar and to the 
judges in the various courts. Chapter 168 of the acts of 1926 
(now G. L. Ter. Ed. c. 233, s. 70) was the first act passed on the 
recommendation of the Judicial Council.* The reasons for the 
recommendation appear in the first report of the Council (11 
M.L.Q. No. 1, pp. 36-39). The act provides that 

“The courts shall take judicial notice of the law of the 

United States or of any state, territory or dependency thereof 

or of a foreign country whenever the same shall be material.” 
It is the broadest act on the subject, probably, in the world. 

As stated by Mr. R. G. Dodge (a member of the Judicial 
Council when the act was recommended) in his address on “Judi- 
cial Councils” before the American Bar Association in Denver 
(A.B.A. Journal for August 1926, p. 582) the act did away with 
“the time-honored farce of submitting questions of foreign law to 
the jury as questions of fact.” 

In the opinion in Lennon v. Cohen, 264 Mass. 414 the court 
said: (421) 

“An important question of foreign law, even under said 

c. 168, cannot be raised as of right at the argument in this 

court for the first time; and this court cannot thus be required 

to make a decision about it by taking judicial notice of it.” 

Then followed about a page of discussion in the nature of 
dicta, indicating a failure on the part of the court to grasp the 
full purpose of the statute. This opinion was commented on in 
the “Quarterly” for August, 1929, p. 62, but it appears to have de- 
layed somewhat the common use of the statute. 

It was not intended to relieve counsel of their obligation to 
assist the courts—still Jess, was it intended to provide a trap. 
Accordingly, the Judicial Council, in its 7th and 8th reports, rec- 
ommended “that the various courts . . . adopt the following rule 
for the guidance of the bar. 





* Incidentally, the support for the passage of this statute in 1926 was a 
part of the forgotten work of the Massachusetts Bar Association, (see M.L.Q. 
for January, 1926, p. 39). The act was also discussed in the “Quarterly” for 
August, 1926, p. 7. 
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“Whenever the law of any jurisdiction outside of Massachu- 
setts shall be material it shall be the duty of counsel to call to 
the attention of the court such authorities or other material 
relating to the question as they wish the court to consider.” 
In Walker v. Lloyd, 294 Mass. 507, in which a Vermont ac- 

cident case was tried in Massachusetts, the Vermont law was not 
called to the attention of the trial court, but the Supreme Judicial 
Court said (510) that this fact “does not preclude this court from 
considering decisions and statutes of that state which are brought 
to the attention of this court.” 


In Pilgrim v. MacGibbon, 313 Mass. 290 where the case was 
tried under Nova Scotia law, but without the knowledge of a late 
decision, not then available, of the Supreme Court of Nova Scotia, 
the court considered that decision since the law of Nova Scotia had 
been called to the trial court’s attention. A similar practice ap- 
pears in Graybar Elec. Co. v. New Amsterdam Cas. Co. 292 N.Y. 
246 at p. 250. 


In 1943 in Donahue v. Dal. Inc. 314 Mass. 460, at p. 463, the 
court established a balanced practice substantially like that sug- 
gested in the draft rule proposed by the Judicial Council. The 
case was tried “without any reference whatever” to the law of 
New York. When New York law was offered above, the court 
said, “The defendant is seeking here to raise an issue for the first 
time. It is too late. It would be a manifest injustice to allow it to 
do so.” The net result of these decisions shows a fair rule for 
administration of the statute, although, if in the opinion of the 
court the interests of justice require it in a particular case the 
court, as stated in Walker v. Lloyd, is not precluded for con- 
sidering foreign law first called attention to in the appellate court 
any more than it is precluded from applying domestic law which 
no counsel on either side has mentioned. As to briefs, see Bradbury 
v. Central Vermont Ry. 299 Mass. 230, 234; cf. Smith v. Brown 
302 Mass. 432, 433. The court, of course, is constantly studying 
the law of other jurisdictions in its consideration of what the law 
of Massachusetts is on some unsettled question. The general sub- 
ject is discussed in Wigmore’s 1940 Ed. vol. IX § 2573 pp. 554-562. 


On page 558 Mr. Wigmore said “No one would demand that 
a court take judicial notice of foreign systems of law in foreign 
languages.” 
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With all due respect, one may ask “why not”? What difference 
does the language make with all the modern opportunities for ob- 
taining translations which are within reach of counsel whose busi- 
ness it is to assist the court? 

As there are to-day many members of the Massachusetts Bar 
Association who do not have it available for ready reference the 
following discussion is reprinted as it may prove helpful in practice. 


Reprint from Massachusetts Law Quarterly for August 1926 


“The Editor has been asked, since the passage of the statute, as 
to what a judge is to do when there is no available source of infor- 
mation at hand as to what the law of some distant country may be, 
if it is material, and how far the provision for ‘judicial notice’ of 
such law reaches. The answer seems to arise out of the necessities 
of the situation. The fact that the court is to take judicial notice 
of the law of Connecticut or of France or of some other place does 
not relieve counsel on one side or the other from his duty as counsel 
to assist the court in answering questions whether domestic or 
foreign. If the law is readily available, like the law of Massa- 
chusetts or the law of Connecticut, in law libraries at hand, no 
question is likely to arise. If it is not readily available, however, 
and counsel interested in establishing that the law of some distant 
country governs the case and is to such and such an effect, does 
not assist the court with his authorities, the court is not called 
upon to make unreasonable researches in foreign law on its own 
motion and would be obliged to fall back upon reasonable pre- 
sumptions that the law of such places is similar to the law of Massa- 
chusetts for the purposes of the case at hand unless satisfactory 
information to the contrary is produced. It is noticeable that the 
Supreme Judicial Court did this after the statute took effect in 
Vogel’s Case, 257 Mass. 3, 6 (cf. Finer v. Steuer 255 Mass. at 
621-2.) 

“The new statute has simply gone the full length with the late 
James B. Thayer, who pointed out that when what was wanted 
was ‘the rule or law of the case’ the same sort of question is 
presented whether the law be domestic or foreign and that as to 
all such questions ‘Jn reason, the judges might well enough be 
allowed to inform themselves about foreign law in any manner 
they choose, . . . (See ‘Preliminary Treatise on Evidence,’ p. 258.) 
Professor Thayer also said, 
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“Practical convenience and good sense demand an increase 
rather than a lessening of a number of instances in which 
courts shorten trials, by making prima facie assumptions, not 
likely, on the one hand, to be successfully denied, and, on the 
other, if they be denied, admitting readily of verification or 
disproof, (p. 300). 


“Dean Wigmore described the condition cured by the new 
statute as follows: “The state law of another state is in theory 
that of an individual sovereign; hence its law equally with the 
laws of other nations, will in theory not be noticed by courts of 
another of the United States. But this theory is now antiquated 
hypocrisy as applied in this field and there is a wholesome ten- 
dency to abandon it.’ (Evidence, § 2573, vol. V, p. 584.) The 
new statute abandons it in Massachusetts. 

“In many cases, it will be possible either for counsel or the 
court to ascertain by correspondence with the local consul of a 
particular country or through the State Department at Washing- 
ton what the rule of law is in a particular country on a particular 
subject. We are informed that the Probate Court for Worcester 
County has accepted the statement of the Consul in New York 
of Lithuania and has repeatedly taken notice that the Code Na- 
poleon prevailed in Turkey and that under it no administration, 
as we know it, was ever taken out on the estate of a deceased per- 
son, but that his property goes immediately to certain persons. 
That court has also in several instances made a decree of distri- 
bution, directing payment of the intestate estates to certain bene- 
ficiaries, who were really the heirs of original distributees, who 
had died since the death of the decedent, and in doing so the court 
has accepted the statement of a resident Consul of those countries. 
In other cases it has accepted the statement of a United States 
Consul in such countries. In other words, it did not require 
administration on the estates of distributees. This has proved a 
great convenience in several cases where foreigners have died in 
this country, leaving parents as their only heirs, according to our 
law, which parents during the course of distribution died in some 
foreign country, leaving other children to whom the court or- 
dered distribution, in accordance with the laws of descent in those 
countries. Doubtless a similar course has been followed in other 
courts. Inquiry of the librarian of such extensive libraries of 
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foreign law as that of the Harvard Law School may also result 
in producing satisfactory information on any particular question. 
Such are the avenues of probably accurate information which are 
expressly opened up for counsel and for the bench to produce 
conveniently prompt results by this statute freed from technical 
questions which might be involved in more elaborate methods 
of proof. 

“It has been pointed out that ‘presumptions’ as to the law of 
another state or country ‘involve at least a preliminary dash of 
judicial notice’ (Thayer’s Cases on Evidence, Maguire’s edition, 
p-. 25 note). For instance, when the Supreme Judicial Court said 
in Vogel’s case, already referred to, ‘It is to be presumed that in 
all civilized countries a parent is obliged to support his minor 
children,’ it is really taking judicial notice of a principal of law 
which runs through the government of civilized countries. Under 
this new statute this limited kind of notice may be resorted to 
from necessity by the courts, just as they resorted to it before the 
statute, but the necessity will arise on fewer occasions because 
they may take fuller notice of all sources of information. For a 
brief suggestive note on ‘presumptions’ see Central Law Journal 
for April 20, 1926, pp. 131-132. 

“The intimate relation between the judicial processes of ‘pre- 
sumption’ as to foreign law and ‘judicial notice’ of foreign law 
in the mind of a distinguished judicial administrator appears in 
Chase v. Alliance Ins. Co., 9 Allen 311. In that case, in which 
Sidney Bartlett (or more probably his junior associate) seems to 
have been caught napping in the drafting of an agreed statement 
of facts by B. R. Curtis (or his junior), the court in the opinion 
by Judge Hoar seems to have taken judicial notice of the law of 
England for the purpose of declining to follow it and then relied 
upon the ‘presumption’ that the common law of Scotland was like 
that of Massachusetts, at the same time doing what was pretty 
nearly taking judicial notice, as far as decisions are concerned, by 
stating that they had examined the Scottish law and had discov- 
ered that it had not been definitely decided. 

“While there has been much talk in opinions to the effect that 
the law of another state or country is to be ‘proved as a fact,’ 
such language, as Wigmore points out, results from theories of 
distinct sovereignties having no real relation to the essential na- 
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ture of the relative functions of court and jury. Under the Eng- 
lish practice the question of Irish law, which would have been a 
question of fact in the Scotch court and as to which there was no 
evidence offered, became a question of law on appeal to the House 
of Lords which took judicial notice of Irish law (Cooper v. 
Cooper, L. R. 13 A. C. 88). So in this country a question of Con- 
necticut law involved in a case going to the Supreme Court of 
the United States from the state courts of Massachusetts in Pem- 
berton Square would under the earlier law have been treated as a 
question of fact, while the same question of Connecticut law, if 
arising in a case from the Federal Courts of Massachusetts in Post 
Office Square, would be a question of law. Under the new statute 
it is a question of law in each case. 


“As Thayer and Wigmore have pointed out, there never was 
a time when all questions of fact were required to be decided by 
a jury. The meaning of a written instrument, when closely con- 
sidered is a question of fact in one sense, but, for ordinary pur- 
poses, since the process of ascertaining it ‘looks like a frog and 
jumps like a frog,’ it has always been called ‘a frog’, so to speak, 
and we talk of it often as a question of law and it has always 
been treated as a question for the court and not the jury. So with 
questions of the law of other jurisdictions—they are, and always 
have been, essentially questions of ‘the law of the case’—the 
difference being in accessibility of information at times which was 
doubtless the historical reason for the rule about ‘proving it as a 
fact’. That practice started at a time when the law of any state 
or country, even one’s own, was often hard to get at. The reason 
for the old practice has disappeared since all law became more 
accessible. So far as presumptive, or administrative, rules of pro- 
ceeding are concerned—such practice as reasonable necessity re- 
quires, without defeating the purpose of the statute, seem open 
to the courts under the new statute as already suggested. 

“In cases in which the judge is called upon to charge a jury in 
regard to foreign law as to which he believes there is some uncer- 
tainty, an appropriate course for him to follow would seem to be 
to ask the jury for an answer as to the facts and to reserve leave 
under the statute to enter a different verdict if it should appear 
that he was mistaken in regard to foreign law. (G.L., c. 231, 
§ 120.) This sort of case seems a particularly appropriate one for 
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such procedure (see explanatory note submitted to the Judiciary 
Committee of the Legislature in 1915 by the late John L. Thorn- 
dike, the draftsman of the statute, St. 1915, c. 185, reprinted at the 
end of the Report of the Committee on Legislation of the Massa- 
chusetts Bar Association for 1915). The statute is now G.L., c. 231, 
§ 120. The report is now scarce, but can be found in law libraries. 

“We believe that the new statute should be liberally construed 
to accomplish its purpose, which is a timesaving and more intelli- 
gible procedure than has hitherto existed, and that when the ques- 
tion of practical administration of this mew statutory ‘judicial 
notice’ is studied there will be no serious difficulty in its appli- 
Gaiam. ... 

“The question before an appellate court is, and should be 
primarily, not whether they are to sustain the judge below, but 
how justice shall be administered in the case before them. We 
believe that the language of the new act when reasonably inter- 
preted accomplishes the purpose of throwing open every source 
of information as to the law of any place to every court” when 
justice requires it, but the primary work is for counsel. 


Note as to Judicial Notice of Other Matters 
Regulations, Ordinances Etc. 


Racing Commission rules must be put in evidence. Finley v. 
Eastern Racing Assoc., 308 Mass. 20, 27. 

Also municipal ordinances and town by-laws, Cariouka v. 
Saugus, 316 Mass. 152, 153; Forbes v. Kane, 316 Mass. 207, 210; 
but printed copies may be used under St. 1943 c. 190, which fol- 
lowed a recommendation of the Judicial Council in the 18th re- 
port (28 M.L.Q. No. 1, Jan. 1943, pp. 21-24). This act changed 
the earlier law of O’Brien v. Woburn, 184 Mass. 598, 600. 

Presidential proclamations, etc., are public records within judi- 
cial notice, Stankus v. N. Y. Life Ins. Co., 312 Mass. 366, 369, 
370; and see Scott v. Commissioner of Civil Service, 272 Mass. 237. 

As to judicial notice of matters of common knowledge, see 
McInnes v. Whitman, 313 Mass. 19, 29; Bell v. Dist. Ct. of 
Holyoke, 314 Mass. 622; and Hoosac Etc. R.R. v. N.E. Power 


Co., 311 Mass. 667, 671. 
F.W.G. 














The New Trade-Mark Law 


Its Importance to Small Business and to the Bar 


By Victor C. HarnisH 


On July 5, 1947, a new basic federal law affecting trade- 
marks, known as the Lanham Act, goes into effect. Hitherto the 
law of trade-marks has developed as part of the common law 
relating to unfair competition. Interference with trade-marks 
has been held unlawful primarily to the extent to which the 
owner of the trade-mark could prove either actual or probable 
deception of the public by his competitor. 

There has long been provision for federal registration of trade- 
marks used on products sold in interstate commerce, and Massa- 
chusetts has made provision for the registration of trade-marks 
used on products sold within the State (General Laws, Chapter 
110). The case of Jackman vs. Calvert-Distillers Corporation, 
306 Mass. 423, is a recent summary of the common law as it re- 
lates to trade-marks and of the effect of registration under Chap- 
ter 110. This case holds: 

1. A trade-mark has no existence “in gross”; that is, no exist- 
ence apart from its attachment to a particular thing 
manufactured. 

2. Trade-marks are not assignable except with the goodwill and 
assets of the whole business which manufactures the trade- 
mark product. 

3. Registration gives no substantive rights, but simply provides 
procedural advantages to the registrant such as prima facie 
evidence of the identity of the original user and of the date 
of original use. Furthermore, such registration is never in- 
contestable proof either of the date of first use or the lawful- 
ness or validity of trade-marks. 


The New Act 


Let us now examine the Lanham Act and see what fundamen- 
tal changes it makes in these basic concepts of the law of trade- 
marks. 

Procedure: The Lanham Act sets up two registers, a principal 
register and a supplementary register. The supplementary reg- 
ister is used for the registration of trade-marks which are not 
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eligible for registration on the principal register and contains the 
procedural advantages of the present system. 

That part of the Act relating to the principal register creates 
the new law on the subject. An application to register a trade- 
mark on the principal register is referred to an examiner in the 
Patent Office who makes a determination as to whether that 
particular trade-mark is registerable on the principal register. If 
the applicant is not entitled to registration, the examiner must 
furnish reasons. The applicant then has six months in which to 
answer or amend his application which will then be re-examined, 
and this process may be repeated until the examiner either grants 
or refuses the registration or the applicant fails to amend his 
application. Registrants under the present or previous laws may 
any time prior to the expiration of their registration request regis- 
tration on the principal register under this new Act. 

The Act provides further that anyone may file a verified 
notice of opposition within thirty days after the publication of 
the registration; and in addition, anyone who believes he is or 
will be damaged by the registration on the principal register may 
apply to cancel the registration; provided he does so within five 
years of the date of the registration of the mark. The Act fur- 
ther provides for appeals from decisions of the Patent Office to 
the federal courts. 

Eligibility: Although the Lanham Act denies registration to 
marks which are against public policy, the Act significantly in- 
creases the eligibility of various kinds of marks which may be 
registered. Trade-marks need no longer be labels or other devises 
attached to particular products. Trade-marks may be used to 
denote a service. They may be used to certify that products or 
services have met certain tests such as “crown tested fabrics”, and 
they may be used to denote the products of a co-operative or other 
group organization such as to indicate membership in a union or 
an association or other organization. 

Another very important change is that descriptive, geograph- 
ical, or sur-name marks may now be registered as trade-marks, 
and the commissioner must accept as prima facie evidence that a 
mark has become distinctive when proof is submitted of substan- 
tially exclusive and continuous use for five years prior to the date 
of the application for registration. 
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Incontestibility: Probably the outstanding feature of the Act 
is the provision whereby marks on the principal register may be- 
come incontestable. As was true in the Act of 1905, registration is 
considered “‘prima facia evidence of the registrant’s exclusive right 
to use the mark . . . . subject to any conditions or limitations 
stated therein” (section 33a). Then in the next paragraph, the 
privileges conferred are extended thus: “If the right to use the 
registered mark has become incontestable under Section 15 hereof, 
the certificate shall be conclusive evidence of the registrant’s ex- 
clusive right to use the registered mark . . .” (Section 33b). 

But how does a mark become incontestable? Section 15 lays 
down the following conditions: 


1. The mark must be in use and must have been in continuous 
use in commerce at least five consecutive years subsequent 
to date of registration. 


2. There must have been no final decision adverse to the regis- 
trant’s claim of ownership or his right to keep the mark on 
the Register. 


3. There must be no pending proceeding involving the mark’s 
rights either in the Patent Office or in a court. 


4. The trade-mark owner must file an affidavit with the Com- 
missioner of Patents within one year after the expiration of 
any such five-year period setting forth that the mark has been 
in continuous use for the five consecutive years preceding 
and that no final decision or pending action against the mark 
exists. 


5. The mark must not have become a common descriptive 
name for the article; that is, a generic name like aspirin. 


In short, under the Act, if the registered owner has not been 
guilty of fraud in obtaining his registration, has not abandoned 
his mark, or has not permitted it to become generic, he may 
rest assured after five years of continuous use that the mark will 
not be subject to attack on the grounds that it does not qualify 
as a technical mark entitled to protection as has happened in the 
past. Nor will his mark be thrown out on the grounds that a 
competitor has established rights to the mark. The most that 
such a competitor could ask would be a decree permitting him 
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to use the mark in the limited territory in which he may have 
used it in good faith prior to the registrant. 

Concurrent Use: The Lanham Act does not fully overcome the 
uncertainty attending territorial conflicts in trade-mark rights, 
but it gives promise of reducing such uncertainty after the 
passage of time. The Act permits concurrent registration of simi- 
lar marks and recognizes that further concurrent rights may be 
established in the Patent Office and the courts. Registration does 
not destroy any competitor’s rights which have been established 
prior to the Act or previous to registration under the Act. On 
the other hand, Section 22 provides that registration of the mark 
on the Principal Register or under the Acts of 1881 or 1905 “shall 
be constructive notice of the registrant’s claim of ownership”. 
No such provision was in the Act of 1905, and there always ex- 
isted the uncertainty whether registration of a mark under the 
Act of 1905 would give protection to the mark in territories into 
which trade had not yet extended. In view of the constructive 
notice provision of the Lanham Act, once registration has been 
made on the Principal Register, no person can subsequently start 
to use the mark in any area and thereby say that he was unaware 
of the registrant’s mark. Thus it is probable that in the course 
of time the establishment of concurrent rights to mark in differ- 
ent territories will become less common. 


The provision regarding constructive notice makes it advisable 
for a business to seek to place a registrable mark on the Princi- 
pal Register as soon as feasible after the mark is used in interstate 
commerce. 


In Gross: The statute does not require that registration shall 
apply to a class of goods as did previous statutes. It does require 
the Commissioner of Patents to “establish a classification of goods 
and services for convenience of Patent Office administration but 
not to limit or extend the applicant’s rights.” (section 30). 
Moreover, statutory protection against infringement is given a 
registered mark whenever the infringing mark “is likely to cause 
confusion or mistake or to deceive purchasers as to the source of 
origin of such goods or services.” (section 32). Thus the act ap- 
pears to offer a protection to registered marks against all efforts 
on the part of unfair competitors to imitate and capitalize on 
the good will of well-known trade-marks, without limitation of 
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product classification, except that the use of similar marks on 
different classes of goods may develop, particularly in the case of 
surname, geographic, and descriptive marks which cannot be 
placed on the Principal Register until they are “distinctive”, a 
provision requiring five years of exclusive use. 


Official Live Test: The Act gives promise in the course of 
time of helping to establish an official list of trade-marks more 
complete and alive than has existed in the past. This condition 
may come about for several reasons: 


The increased importance of registration probably will have 
the effect of inducing trade-mark owners to seek registration. 
Since the basis of registration has been liberalized, secondary- 
meaning marks will be listed. 

The Act contains provision to keep the list alive. The dura- 
tion of registration is 20 years, after which a new certificate must 
be secured. More important, however, the Commissioner of Patents 
is directed to cancel a mark if during the sixth year after date of 
registration, the owner fails to file an affidavit to the effect that 
the mark is still in use or, if not in use, to specify reasons sufficient 
to excuse its non-use and to show that abandonment is not intended. 
A mark is deemed to be abandoned when its use has been discon- 
tinued with intent not to resume. Nonuse for two consecutive 
years shall be prima facia abandonment. 


Assignment: The Act meets head-on the difficulty previously 
discussed of assigning trade-marks without disposal of the entire 
business. It provides that a registered trade-mark or a mark for 
which registration application has been filed shall be assignable 
with the good will of the business in which the mark is used, or 
that part of the goodwill of the business connected with the use of 
and symbolized by the mark, provided the mark is not used there- 
after to misrepresent the source. 


The Act also permits the use of a parent company’s trade-mark 
by its related companies without affecting the validity of the 
mark or its registration, provided the use is not one which mis- 
represents source. The term “related companies” is defined in 
Section 45 as meaning “any person who legitimately controls or 
is controlled by the registrant or applicant for registration in 
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respect to the nature and quality of the goods or services in con- 
nection with which the mark is used.” 

The provision gives recognition to the firmly established prac- 
tice of permitting the use of trade-marks by licensees or controlled 
companies either to produce and market or simply to market a 
product under supervision. The threat of loss of trade-mark rights 
from such practice, which formerly existed, is accordingly removed. 

The Act brings together in one place all legislation relative to 
trade-marks. 

Consequences of the New Act with Particular Reference to 
Small Businesses: To those of us who practice outside of the big 
cities, our particular interest concerns the effect of this act on small 
businesses. It should be self-evident that unless every business that 
manufactures or sells trade-mark products makes some arrange- 
ments to obtain information on all applications under the new 
Act, they run the risk of losing very valuable rights. As I see it, 
our duty to our clients requires us to do four things: 


1. To advise them of the increased scope of the new Act and of 
the importance of registering all of their trade-marks on the 
principal register if the trade-marks are eligible for registration. 

2. Advise them to be vigilant in discovering and opposing trade- 


mark applications that may conflict with trade-marks of their 
own. 


3. Warn them of the serious danger of losing rights to big com- 
panies under the incontestibility provision of the Act. 


4. Warn them of the danger of losing their rights through per- 
mitting their trade-marks to become generic terms. 


Note 1: For a book-length analysis of the Lanham Act, see “The New Trade- 
Mark Manual” by Daphne Robert, Washington: The Bureau of Na- 
tional Affairs. 1947. $6.50. Pages xxi, 375. This book was re- 
viewed in the American Bar Association for March, 1947. 

Note 2: For a comprehensive comparison of the Lanham Act with the com- 
mon law and previous legislation, see an article entitled “The New 
Trade-Mark Law” by Neil H. Borden, Harvard Business Review, 
Spring Number, 1947. 











The Epic of Otis and Lillie 
And a Suggestion to Discourage “Migratory” Divorce 
By Wm. Lewis Parsons 


In the little village of Granite Falls, North Carolina, situated 
near thé foot-hills of the Blue Ridge mountains, Otis Williams 
kept a country store. He lived with a wife whom he had married 
23 years before, and they were the parents of four children. 

Needing a helper in his store, Otis hired one Tom Hendrix. 
Tom also had a wife, Lillie by name, a companion of some 20 
years. Under what circumstances Tom’s wife met Tom’s boss 
is not material for our purposes. Suffice it to say, they did meet, 
and the lure of green pastures tempted them. The ensuing events 
constitute a story with far-reaching legal and social consequences. 

When Tom returned home on the evening of May 7, 1940, 
Lillie, his wife, was missing. A check-up at the Williams house- 
hold disclosed that Otis, too, “wasn’t there”. Poor Tom had lost 
his wife and his job all on the same day. 

But our concern is with Otis and Lillie. They were on their 
way by automobile to Nevada. Arriving in Las Vegas eight days 
later, they put up at the so-called Alamo Court designed for 
transient guests. In Nevada six weeks’ residence is a prerequisite 
to starting divorce proceedings; and in exactly six weeks from the 
date of their arrival, having employed the same lawyer to repre- 
sent them, they brought actions for divorce against their re- 
spective spouses left behind. As grounds for divorce, Otis alleged 
“extreme cruelty by words, actions and conduct”, and Lillie, 
“mental cruelty”. Both Mrs. Williams and Tom Hendrix were 
notified by mail of the proceedings, but neither appeared or was 
represented by counsel, and, in the usual Nevada pattern, divorces 
were granted to Otis and Lillie. On the day that both were pre- 
sumably free of old marital ties, they were married in Las Vegas, 
and a ceremony performed by a minister seemed to give the whole 
affair a benediction of respectability. They returned at once to 
the North Carolina hills, and, for obvious reasons avoiding Gran- 
ite Falls, they took up residence a few miles away in Pineola. 

Whether Mrs. Williams, the ex-wife of Otis, was extremely 
cruel, as Otis had alleged, may be doubted, but at any rate like 
many another woman she had a jealous nature and, moved by 
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that determination which goes hand in hand with jealousy, she 
lost no time in seeking out the attorney-general of North Caro- 
lina and telling her story. Thereupon the attorney-general caused 
Otis and Lillie to be indicted for bigamous cohabitation, on the 
theory that they were never legally divorced and so were unlaw- 
fully living together as husband and wife. 

It does not appear whether Otis and Lillie gave thought to 
the legal questions involved when they set out for Nevada. At 
any rate, they did not seek legal advice and apparently believed 
in good faith, as most lay people do, that a divorce is a divorce 
whenever and wherever obtained, and supposed at the time of 
their indictment that they were living in lawful wedlock. But 
summoned to appear in court they employed as counsel, William 
H. Strickland, of nearby Lenoir. Their attorney could not have 
given them much encouragement, because at that time it was 
generally understood in legal circles that divorces obtained under 
such circumstances were not entitled to recognition in any state 
outside Nevada. That was the law as established in 1906 by the 
famous decision of the United States Supreme Court, known to 
lawyers as Haddock v. Haddock (201 U.S. 562). 

At the trial the jury found Otis and Lillie guilty of bigamous 
cohabitation as charged, and the presiding judge gave Otis three 
to ten years at hard labor in the state prison in Raleigh, and 
Lillie three to five years in the same prison. 

Then followed appeals to higher courts to test the lawfulness 
of the conviction. 

The first appellate tribunal was the North Carolina Supreme 
Court. The counsel for the defendants argued that Haddock v. 
Haddock was bad law, that their Nevada divorces were valid in 
North Carolina by virtue of the Full Faith and Credit clause of 
the United States Constitution which provides that each state 
shall give faith and credit to the judicial proceedings of every 
other state. But the North Carolina court, almost as a matter 
of course, held otherwise, saying that Haddock v. Haddock was 
good law. (State v. Williams, 220 N.C. 445) 

The attorney for Otis and Lillie sought a review of the North 
Carolina decision by the Supreme Court of the United States. 
Arguments were heard and the Court deliberated. Finally the 
divided court on December 21, 1942, rendered its decision, seven 
to two, (Williams v. North Carolina, 317 U.S. 287) holding that 
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it is not essential to the validity of a divorce decree that it be 
granted in the state where the husband and wife lived together 
as husband and wife, that it is sufficient if the one obtaining the 
divorce had resided in the state where the divorce was granted 
for the time prescribed by its laws and was actually domiciled 
there, that the Nevada decrees of Otis and Lillie in due form and 
apparently valid must be recognized as valid in North Carolina 
under the Full Faith and Credit Clause. Haddock v. Haddock was 


overruled. 


This overturn of the established law of a generation on the 
one hand obviously would tend to encourage those unhappily 
married to buy tickets for Reno, and on the other hand appeared 
to validate many divorces, legalize numerous marriages of di- 
vorced persons and make iegitimate their children. Thus its 
social consequences were both bad and good. Perhaps no decision 
of recent times has aroused more public interest or inspired more 
editorial comment in lay and legal circles throughout the country. 


In nineteen law periodicals there promptly appeared articles 
dealing with this new concept of Full Faith and Credit, the sound- 
ness of the decision and its implications. Editors of newspapers 
all the way from Boston to Los Angeles and from Chicago to 
New Orleans expressed their views. 


The Memphis Commercial appeal deplored the decision with 
the exclamation — 


“God forbid that we get to the point where, as was 
the case in Russia, a spouse had only to declare the 
desire for a divorce before a notary public.” 


But the comments were generally of a different tenor. The 
St. Louis Despatch observed that the court “was seeking to bring 
some order to the long existing chaos”; the New York Herald 
Tribune said — 


« 


. it was necessary for the court to balance the possi- 
bility of encouraging divorce against the actuality of 
denying the legality of many existing marriages and the 
legitimacy of many children . . .” 


and the Chicago Daily News — 
“The decision clears up the marital status of thousands 


of couples . . 
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The day of liberation for Otis and Lillie seemed at hand, but 
it was a false dawn. In the opinion of the Supreme Court, it was 
suggested—indeed it was obvious—that the journey of Otis and 
Lillie to Nevada was not for the bona fide purpose of establishing 
a domicil in that state, and that if this should be found as a 
fact in the North Carolina court, it would mean that the Nevada 
court really had no jurisdiction to grant the divorces and that 
the divorces were not good in North Carolina. 

So Otis and Lillie, instead of freedom, were given another 
day in court. This time the jury was told by the judge that the 
burden was on the defendants to show to the jury’s satisfaction 
that they had acquired bona fide domicils in Nevada. This Otis 
and Lillie failed to do and again they were convicted. This time 
Otis got three years and Lillie eight to twenty-four months. 

The second conviction was upheld by the State court (State 
v. Williams, 224 N.C. 183) and again the case went to the United 
States Supreme Court. Again there was a divided court, with the 
line-up six to three. The majority, in an opinion by Justice 
Frankfurter, this time upheld the conviction. (Williams v. North 
Carolina, 325 U.S. 226, May 21, 1945). Justices Murphy and Jack- 
son, who had dissented in the first case, this time were with the 
majority. Justices Douglas, Black and Rutledge dissented, and 
both Justices Black and Rutledge wrote dissenting opinions of 
great earnestness. The whole case takes up 53 printed pages in 
the reports of the decisions of the court. 

The decision was not a reversal or overturn of the first Wil- 
liams decision, but was based on the finding in the court below 
which had now become a part of the record, that Otis and Lillie 
went to Nevada for the sole purpose of getting divorces without 
any intention of making Nevada their home, that, therefore, 
notwithstanding the recitals in the divorce decrees that they had 
resided there for six weeks, the Nevada court had no jurisdiction, 
that decrees of courts with no jurisdiction were not decrees at all 
in legal contemplation, and therefore entitled to no standing in 
any other state. 

To the public in general the first Williams decision meant that 
Reno divorces had been declared good; the second, that Reno 
divorces were bad. But this is an oversimplification. It is nearer 
the truth to say that the first decision made uncontested Reno 
divorces presumptively good, and the second made them bad 
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when they were not predicated on bona fide domicil—and, of 
course, most of them are not. 

The decisions in the Williams cases, one or both, of course 
may be over-ruled in the future by a court of different complex- 
ion, but they must be accepted now as the law of the land, al- 
though it is to be regretted that the court found it necessary to 
take two bites of the cherry. These decisions may seem unjust, 
but it will be recalled that Justice Holmes, rebuking a lawyer, 
once said — 


“As a member of the Supreme Court, it is not my duty 
to administer justice, but to interpret and apply the law 
correctly.” 


So it was not for the court to write a new constitution, but to 
interpret an existing one. 

But it is not my purpose to write a legal treatise. I should like 
to consider some of the social implications and dare to suggest 
a palliative, if not a cure, for the present confusion. 

The magazine “Life” said that the second Williams decision 
“rendered to utter chaos the already disorganized system of 
United States divorce laws”. Locally the Christian Science Moni- 
tor asserted that “some check on the abuses of . . . divorce mills 
has long been needed”, and the Washington (D.C.) Star observed 
that the law was now “in a deplorable state”, while Justice Black 
in his dissent said — 


“Today’s decision adds new intricacies to the whole 
y 
problem for lawyers to argue about.” 


The second Williams decision no doubt really adds to the 
confusion, now that the Haddock decision has been over-ruled. 

The validity of a divorce does not depend on matrimonial 
domicil. Where the parties lived as husband and wife is not con- 
trolling. The question is whether the party seeking the divorce 
at the time was domiciled in the state where the divorce was 
granted. This is often difficult to determine. Thus, while it may 
be that some divorces formerly bad are now good, today it is a 
puzzle to find out in which category a divorce falls. 

Moreover, prior to the Williams decisions, a divorce granted 
in another state was generally presumed to be valid. Now, such 
a decree by itself may be entitled to little weight. In the second 
Williams case, although a criminal proceeding where the accused 
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must be proved guilty beyond a reasonable doubt, the court ruled 
that the burden was on the defendants to satisfy the jury that 
they had a bona fide domicil in Nevada. 

Lawyers perhaps better than laymen appreciate the importance 
of burden of proof. Cases are often won or lost on this point. 
It frequently happens that when a case comes: to trial witnesses 
are dead or evidence is out of reach, and the decision goes against 
a party who, without his fault, cannot sustain the burden which 
this rule of procedure places on him. 

There are five million divorced persons in the United States. 
More than 85% were granted in uncontested proceedings. Thus, 
4,250,000 of our population are directly concerned. Justice Black 
says in his dissent — 

“Not one of this group can now retain any feeling of 
security in his divorce decree.” 

And indeed it seems that such divorced persons who have mar- 
ried again may be indicted for bigamy or adultery as were Otis 
and Lillie. Revengeful or jilted mates, when advised of the present 
state of the law and the difficulty in the way of supporting an 
out-of-state divorce, may instigate such legal proceedings, and 
those indicted cannot turn with any certainty to the record of 
a court to establish innocence. They must face the jurors and 
satisfy them that they had a bona fide domicil in the state where 
the divorce was granted. 


There is another even more unfortunate possibility. There 
are of course living today thousands of children who are the issue 
of parents, one or both of whom were divorced in uncontested 
proceedings. The legitimacy of such children was not always cer- 
tain even in the days when Haddock v. Haddock was law, because 
divorces could be collaterally attacked, sometimes successfully, 
(Bell v. Bell, 181 U.S. 175), but just as the first Williams decision 
seemed to pronounce all such children legitimate, the second Wil- 
liams decision made their status more dubious than ever. Here- 
tofore legitimacy in such cases has rarely been questioned in court, 
but the issue, I believe, is now more likely to be raised. For exam- 
ple, suppose a divorced man having children by his divorced 
wife, moves to another state, marries again and has children born 
of the second marriage. Suppose he dies, leaving no will. The 
children by both marriages would ordinarily take equal shares of 
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the estate, but hereafter it may be tempting to the children of 
the first marriage to challenge the father’s divorce, assert that his 
second marriage was void, and that the children of that marriage, 
being illegitimate, will not inherit from the father. If the children 
of the first marriage can adduce any evidence in support of their 
claim, or indeed perhaps if they merely assert it in their court 
pleadings, the burden will fall on the children of the second mar- 
riage to prove that the father had a bona fide domicil in the state 
where the divorce was granted, else lose not only their claim to 
the property, but their claim to legitimacy as well. 

At the trial the father, if living, of course would be the most 
important witness. He could have testified about his intention 
when he went to the state where his divorce was granted, whether 
he bought a one-way or a round-trip ticket; whether he went 
there intending to remain indefinitely. Whatever the circum- 
stances, the whole subject of his divorce was doubtless distasteful 
to him; he probably talked little about it in the presence of his 
second wife and their children; he would naturally refrain from 
making or preserving any record of the facts. And it is not at all 
impossible that the divorce, which could have been proved valid 
in the father’s life time, cannot be supported at the time of trial, 
with tragic results for innocent offspring. 

The present divorce confusion is worse confounded by the fact 
that different juries or judges at different times, in the same or 
different courts, may not take the same view of the evidence as 
to domicil, may draw different inferences from the same evidence 
and arrive at opposite conclusions. For example, a different jury 
in the second Williams case might have found on the precise evi- 
dence that the Nevada divorces of Otis and Lillie were valid and 
have acquitted them, or, if they had been tried separately, the 
jury might have convicted one and acquitted the other. 

In this connection a recent Massachusetts case is interesting. 
Rea Rubinstein brought a libel for divorce against Benjamin 
Rubinstein. He answered that he wasn’t her husband because he 
was divorced in Reno ten years before. The Probate Court judge 
found that in 1933 he left this state with no intention of return- 
ing and never did return until 1940, when he came back to be 
with his aged father, that he had a bona fide residence in Nevada 
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and his divorce there was valid. But on appeal our Supreme 
Court held the Nevada divorce bad (319 Mass. 568). 

So there is truth in the statement in Justice Rutledge’s dissent 
in the second Williams case — 


“Every divorce wherever granted . . . may now be re- 
examined by every other state . . . to redetermine the 
jurisdictional fact . . .” 


And perhaps some justification for the scolding of the majority 
of the court by Justice Black — 


“If the court’s object is to make divorce dangerous, its 
object has been accomplished.” 


We think of the divorce problem as peculiar to our times; but 
there is nothing new under the sun. Throughout history divorce 
has been a troublesome subject; and curiously the policy of the 
law has been forever changing from one extreme to the other. 
The early biblical law of Moses permitted a Hebrew “to put 
away his wife by a written bill of divorcement.” (5 Deuteronomy 
C. XXIV. vs. 1-4) Divorce was frequent and easy among the 
ancient Greeks. In ancient Rome for 500 years there was no 
divorce, but toward the end of the Republic it required nothing 
more than the mutual consent of the spouses. In England the 
early ecclesiastical courts granted limited divorces—from bed and 
board—sparingly. Until 1857, only Parliament could give com- 
plete divorces, and the difficulties and expense involved were so 
great that divorce was practically impossible for the masses. In 
the American Colonies, where ecclesiastical courts were never 
established, jurisdiction was reserved to the Governors and Coun- 
cils, and later to the Legislatures of the states, which had power 
to divorce without notice or hearing, but it is said that only one 
legislative divorce was ever granted in Massachusetts.* 

From this extreme in the United States we have now gone far 
toward the opposite. In 1906 there were about eight divorces for 
every hundred marriages; today there are about thirty for every 
hundred marriages. In other words, forty-one years ago about 
one out of twelve marriages went on the rocks; now it is one out 
of slightly over three. This is said to be the international high; 
and apparently the all time high locally was reached in Dallas 


* Governor Hancock vetoed a legislative divorce as unconstitutional in 1792. 
(See Mass. Law Quarterly, May 1917, p. 457.) 
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County, Texas, in 1945, where, according to the magazine 
“Fortune”, there were 7980 divorces as against 8012 marriages— 
almost a complete balance. 


Incidentally, the divorce rate goes up in prosperous times and 
down in periods of depression. Is it because divorces are costly? 
The urban rate is twice the rural rate, but whether country mar- 
riages are happier is doubtful. Country people are too busy to 
dwell on marital discontent, and besides they have less ready cash. 
Among college graduates four times as many women as men are 
divorced. Well, women often believe with justification that they 
have married below their intellectual level. 


Whether divorce should be made more difficult or less difficult 
is a subject about which men differ. Justice Jackson says that the 
individual attitude toward leniency in divorce is colored by the 
contemporary state of the individual’s home life. 


For years there has been agitation—intermittently hot and 
lukewarm—for a uniform divorce law throughout the states. We 
have uniform laws relating, for example, to negotiable instru- 
ments and contracts of sales, but these have to do with business 
and commerce. Divorce more vitally affects the welfare of organ- 
ized society. Justice Douglas says — 


“Each state as a sovereign has a rightful concern in the 
marital status of persons domiciled within its borders,” 


and of course each state wishes to maintain what it conceives to 
be the correct policy of the law toward divorce. That policy 
presumably reflects the honest belief of its people that divorce 
should be made difficult or an equally honest belief that divorce 
should be easy. 

There is one state and only one, South Carolina, where no 
divorce for any cause is allowed; but near-by Tennessee and Ala- 
bama permit divorces for any one of ten causes. The state of 
Washington tops the list with a statute permitting divorce on any 
one of eleven grounds. In Florida and New Mexico incompata- 
bility of temperament is enough. In 44 of the 48 states, as in 
England, adultery, cruelty and desertion are included. 

Each of the states has a residence requirement, ranging all the 
way from six weeks in Nevada and Idaho to three years, some- 
times five years, in Massachusetts. 
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These widely differing policies do not offer encouragement 
to those who favor statutory uniformity in all the states. It is 
unlikely that all the states voluntarily would consent to put them- 
selves in the same strait-jacket. A recent Gallup poll shows 83% 
of the population favoring a uniform law, but doubtless these 
are far apart in their conception of what the law should be. 

The only practical way to achieve complete uniformity would 
be by the adoption of a constitutional amendment whereby the 
states, as in Canada and Australia, would confer on the national 
assembly power to regulate divorce in all the states, just as the 
states at the outset gave constitutional authority to the Congress 
to regulate interstate commerce. For this step there are sound 
arguments. If our forefathers were writing the constitution in 
the light of existing conditions it is probable that they would in- 
clude divorce among the matters of national concern. In the 
development of transportation from stage coach and horseback to 
railroad, automobile and airplane, we have become a nation of 
transients. Ever since 1884, numerous proposals for such an 
amendment have been introduced in Congress without visible 
headway. 

The acceptance of a constitutional amendment by three- 
fourths of the states is unlikely. It has been and will be opposed 
by all those who do not want additional power in any respect 
given to the federal government, and by those who fear that the 
Congress would enact a law too lenient toward divorce. 

With no complete solution of the problem in sight, can any- 
thing helpful be done? 

It may be regretted that the grounds for divorce are so numer- 
ous and so unsubstantial in states such as Florida, New Mexico 
and Washington, but we do not object very much to divorces 
granted by the courts of any state according to its own laws, so 
long as they are granted to its own citizens,—persons who really 
live there and not elsewhere. We do not condemn Nevada divorces 
for Nevada people. Such divorcees should be free to marry again 
and free to go to North Carolina or to Massachusetts or any- 
where they please without fear of prosecution or other distressing 
consequences. 

The problem on the one hand is to discourage so-called 
“migratory” divorces, and on the other hand to protect those 
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honestly and properly divorced in states of their real domicil 
from attack on their divorces in other states. 

The Williams decisions will probably not change the picture 
respecting “migratory” divorces. I believe they will continue as 
in the past, for the reasons that grounds for divorce in another 
state may be easier and embarrassing notoriety at home can be 
avoided. The deterrent is the residence requirement; but today 
a divorce seeker is advised that it is only six weeks in Nevada 
and only ninety days in Florida. That is not too formidable a 
prospect. But if these states and others with short residence re- 
quirements should make the period considerably longer, say a 
full year, and should require the establishment of a bona fide 
domicil as a prerequisite, few if any persons from North Caro- 
lina or Massachusetts or elsewhere would find it desirable to 
migrate, to live so long a dreary time among strangers and to 
take the chance of giving perjured testimony to a judge respect- 
ing their intention to abandon their old homes and really establish 
a new domicil. 

Such persons contemplating divorce, I believe, generally would 
decide to stay at home and try their own courts, or continue in 
an unhappy state of wedlock; and perhaps of even greater im- 
portance, the knowledge that “migratory” divorces were not so 
easy would tend to discourage hasty marriages. 


Even in states where the grounds of divorce are compara- 
tively easy, the proposed substantial residence requirement, it is 
believed, would cut down perhaps to the vanishing point the 
“migratory” divorces. In California divorces are not difficult to 
obtain, but it is said that no “migratory” divorces are granted 
there because the residence requirement is a whole year. If Otis 
and Lillie had been faced with the prospect of abandoning their 
North Carolina domicil, and living a year in Nevada, it is reason- 
able to suppose they would never have set out on their now 
famous journey to Las Vegas. 

Is it within the power of the Congress to bring this result 
about by the enactment of a law applicable in all the states? Jus- 


tice Frankfurter in the first Williams decision hints that it may be. 
He says — 


“Congress has not exercised its power . . . to meet the 
special problems raised by divorce decrees.” 
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The Full Faith and Credit clause, (Art. IV, Sec. 1) which 
requires full faith and credit to be given in each state to the pub- 
lic acts, records and judicial proceedings of every other state 
provides — 


“And the Congress may by general laws prescribe the 
manner in which such acts, records and proceedings 
shall be proved, and the effect thereof.” 


By virtue of this authority the Congress on May 26, 1790, 
promptly after the adoption of the Constitution, enacted a law 
providing that such records and judicial proceedings, when au- 
thenticated by attestation of the clerk of the court, the seal of the 
court and certificate of the judge — 


“shall have such faith and credit given to them in every 
other court within the United States as they have by 
law or usage in the courts of the state from which they 
are taken.” 


The Congress has never changed nor added to this law passed 
157 years ago. It will be observed that under this clause of the 
Constitution, the Congress may prescribe the effect of state de- 
crees. It does not say that all decrees relating to all subjects must 
be on the same footing. It would seem that different subjects 
might be treated differently and that the Congress might recog- 
nize what is obviously true—that a decree of divorce is inherently 
unlike an ordinary decree or judgment which relates to property 
rights or commercial transactions, and enact a law providing that 
no decree of divorce, hereafter granted, offered in evidence in 
any court outside the state where granted, shall be effective to 
prove such divorce unless the state granting it shall have a resi- 
dence requirement of, say, one year and unless the decree recites 
a finding by the court that such residence requirement has been 
met and that the petitioner for divorce has established a bona fide 
domicil there. 

One year is suggested because it is the length of residence now 
required in thirty-one of the states, and because it is approxi- 
mately the average of all the states (12.8 months). As a practical 
matter such a law would force Nevada and the other states, six 
in all, having a shorter residence requirement, to change their 
statutes to conform with the act of Congress, in order that their 
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decrees, affecting their own citizens, would be recognized in other 
states. 

The suggestion that the court must find that a bona fide 
domicil exists is made for the following reasons. In the first place, 
residence and domicil are not always the same thing. One may 
reside in a place without intending to abandon his old home and 
without meaning to establish a new domicil. Act and intent must 
concur. For example, one may reside indefinitely in Washington, 
D.C. and never give up his domicil back home. 

The state statutes generally, as a prerequisite to divorce, re- 
quire merely a residence and not a domicil, but the Supreme 
Court decisions have now made it plain that residence alone is 
not enough, that domicil is the foundation of jurisdiction, and 
that no decree of divorce is entitled to full faith and credit unless 
domicil has been established. In the second Williams case, the 
divorce was upset, not because Otis and Lillie failed to reside in 
Nevada, but because they intended all the time to return to North 
Carolina and so never established a domicil in Nevada. 


Since domicil is now the sine qua non of a valid divorce, it 
seems proper that any court granting a divorce should first find 
that domicil actually exists. This would further tend to cut down 
“migratory” divorces, because evidence to prove domicil will be 
difficult to adduce, and a judge who would readily find that a 
petitioner was a resident, might often hesitate to find that he had 
established a domicil. 


Therefore, it is believed that the proposed Congressional Act 
would discourage and probably put an end to divorces of the 
sort which in the public interest especially ought to be stopped. 

Moreover, the proposed legislation would seem to protect 
honest and proper divorces granted in the future. In the absence 
of a fraud on the court, all divorces would be granted only after 
a residence of at least a whole year and a finding by the court 
that a real domicil had been established in the state. A divorce 
granted under such circumstances would have a substantial 
foundation on the record. It may be easy to satisfy a court or 
jury that a residence of sixty days is nothing but a sojourn, but 
quite a different matter when the period of residence has ex- 
tended to a year and the local court has found that a domicil 
was actually established. The prospect of upsetting such divorces 
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would not be promising; collateral attack upon them would be 
unlikely. 

Would the Congress enact the proposed law? The answer 
seems to be “yes”. The sentiment of the country is overwhelm- 
ingly in favor of divorce reform. Only six states would be ma- 
terially affected by it. The others would not need to change their 
residence requirements. Religious groups and welfare organiza- 
tions everywhere would be expected to favor it. Any arguments 
against it from minority states, based on motives of commercial 
profit, would not be persuasive. The force of the public opinion 
of right thinking men and women throughout all the states, I 
believe, would strongly support it. 

Returning to the epic of Otis and Lillie, after their long but 
vain struggle through the courts, fortune at last smiled in their 
direction. The Governor of North Carolina granted them a re- 
prieve. As to Tom Hendrix, when the litigation centering around 
Lillie and Otis in effect had pronounced Tom still the lawful 
wedded husband, in North Carolina at least, of Lillie, what with 
all the publicity about her, doubtless his marital status was not 
pleasing to him, and he obtained a divorce from Lillie. She was 
then free. In the meantime, the original wife of Otis,—she who 
had stirred up all the trouble,—had died, leaving Otis, in the eyes 
of the law, a widower. So Otis and Lillie were again married— 
this time in North Carolina. And perhaps they will live happily 
ever hereafter. Who knows? 














Appeals and Exceptions in Equity and Probate 


Following recommendations in the 22nd report of the Judicial 
Council, by chapters 360 and 361, enacted as emergency laws on 
May 7, chapters 469 and 530 of the acts of 1945 were repealed. 


St. 1947 chapter 365 


This act which (as it involves “the powers” of the courts under 
the 48th amendment) takes effect thirty days after May 7 pro- 
vides as follows: 


““AnN ACT RELATIVE TO APPELLATE PROCEEDINGS IN SUITS 
IN EQUITY AND IN PROBATE CASES. 


“SECTION 1. Section 24 of chapter 214, as appearing in the 
Tercentenary Edition, is hereby amended by striking out, in line 
3, the words “made before any evidence is offered”,—and by add- 
ing at the end the words:—The supreme judicial court may by rule 
authorize and regulate the diminution or abbreviation of the 
evidence and of the record to such parts thereof as are really 
pertinent to the true issues involved in an appeal,—. ... . 

“SECTION 2. Said chapter 214 is hereby further amended by 
striking out section 23, as amended by section 1 of chapter 394 of 
the acts of 1945, and inserting in place thereof the following:— 

“Section 23. The justice of either court by whom a decree 
was made, if a written request by any party entitled to appeal 
therefrom is filed in the office of the clerk of such court within 
ten days after such party has been notified of the entry of the 
decree, shall report the material facts found by him within thirty 
days after the filing of the request as aforesaid or within such 
further time as the chief justice of such court may grant, upon 
written request by such justice within said thirty day period; pro- 
vided, that where such decree is entered upon an order made by a 
justice other than the one entering the decree, such other justice 
shall make the report of material facts requested under this section. 
If no request for a report of material facts is so filed, such report 
shall be in the discretion of the justice. Such a request may be 
accompanied by a request for action on rulings of law duly filed 
during the trial and in case of such additional request exceptions 
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may be taken to any rulings or refusals to rule thereon within ten 
days after notice of the action of the court thereon and a request 
for action on such requested rulings may be made also within ten 
days after notice of a report of material facts made by the court 
in its discretion without previous request and exceptions may be 
taken as aforesaid within ten days after notice of the action of 
the court. In either case the filing of such requests after trial for 
action on rulings of law shall constitute a waiver of the right to 
appeal under section nineteen of this chapter. In case exceptions 
are taken as herein provided sections one hundred and twenty-two 
and one hundred and twenty-three of chapter two hundred and 
thirty-one shall be applicable. 

“SECTION 3. Section 11 of chapter 215 of the General Laws, 
as appearing in the Tercentenary Edition, is hereby amended by 
striking out, in line 3, the word “four” and inserting in place 
thereof the word:—ten,—so as to read as follows:—Section 11. 
The judge by whom an order, decree or denial was made shall 
report the material facts found by him, on request of any party 
entitled to appeal therefrom made within ten days after such party 
has notice of such order, decree or denial; otherwise such report 
shall be in the discretion of the judge.” 


Oaths — Further Reduction of the “Swearing Mill” 


St. 1947 chapter 106 which takes effect ninety days from Feb- 
ruary 28, 1947, but not before, reads: 


AN ACT eliminating the requirement that certain writ- 
ten statements in a judicial proceeding be verified by 
oath. 

Section 1A of chapter 268 of the General Laws, as 
appearing in the Tercentenary Edition, is hereby amended 
by striking out, in lines 1 and 2, the words “Except in a 
judicial proceeding or in a proceeding in a course of jus- 
tice, no” and inserting in place thereof the word:—No, 
—so as to read as follows:—Section 1A. No written state- 
ment required by law shall be required to be verified by 
oath or affirmation before a magistrate if it contains or is 
verified by a written declaration that it is made under the 
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penalties of perjury. Whoever signs and issues such a 
written statement containing or verified by such a written 
declaration shall be guilty of perjury and subject to the 
penalties thereof if such statement is wilfully false in a 
material matter. 


Approved February 28, 1947. 


This act does not, of course, apply to documents to be used 
outside of Massachusetts. Neither does it apply to testimony in 
court or by deposition for use in court as witnesses must be sworn 
before testifying by deposition. It does seem to apply to affidav- 
its and other papers for use in court which are to be verified after 
they are signed, but doubts have been expressed about this be- 
cause of the words “required by law”. Under rule of court a 
bill in equity must be sworn to or an affidavit filed if a tempo- 
rary injunction is sought. Is that “required by law” in the sense 
that tax returns and automobile papers are? Very probably many 
lawyers will continue to have papers sworn to, if they are to be 
used in court or before some other tribunal, in order to avoid 
questions in contested cases as to the identity of the person sign- 
ing the paper without the official certificate of a notary or justice 
of the peace which now provides such official identification. How 
many varieties of documents are covered by the new statute is 
uncertain. It has been suggested that the words “required by 
law” be eliminated by amendment before the act takes effect to 
avoid varying interpretations of those words by different judges. 

The history of the present statute and of the Federal practice 
should be understood. 


History of the Act of 1926 
On July 17, 1924, a letter appeared in the press from Mr. 
William D. Parkinson, a school teacher in Fitchburg, ridiculing 
the “legalized profanity . . . now current both in the use of 
God’s name in vain in the making of these useless oaths and in 
the more artistic and lurid types of irreverent expletives employed 
to express the contempt of the swearer for the process swearing.” 
This letter was reprinted in the “Quarterly” for August, 
1924 (pp: 18-20) with the suggestion that 
. this peculiarly irritating form of annoyance of 
ridiculous and unnecessary oaths is a subject of sufficient 
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importance to cause an examination of the statutes for 
the purpose of eliminating such absurd requirements 
where there is no necessity for them and restoring to the 
sanction of an oath in Massachusetts some of the serious- 
ness which it is intended to have. It must be simple by 
the appropriate use of words to provide adequate penal- 
ties for the signing of false or careless statements, when 
needed, without requiring the abuse of an oath as is done 
by the present practice all over America. Here is an op- 
portunity for Massachusetts to take the lead in setting a 
standard of common-sense, convenience and practical 
ethics between government and citizens.” 


Massachusetts did “take the lead”. Governor Fuller took 
office in 1925. Being a business man, he was not convinced of the 
sense of some legal nonsense. So, besides reducing the growing 
crop of justice’s of the peace to eliminate, among others, the gar- 
age assistants who fixed tires to the tune of “you solemnly swear 
. . . 80 help you God!”, he took an interest in making such off- 
cials of the veracity department less necessary, and section 1 of 
chapter 187 of the acts of 1926 (now G. L. (Ter. Ed.) c. 268, s. 
1A) became law as follows: 


“Section 1A. Except in a judicial proceeding or in a 
proceeding in a course of justice, no written statement re- 
quired by law shall be required to be verified by oath or 
affirmation before a magistrate if it contains or is verified 
by a written declaration that it is made under the penal- 
ties of perjury. Whoever signs and issues such a written 
statement containing or verified by such a written declara- 
tion shall be guilty of perjury and subject to the penalties 
thereof if such statement is wilfully false in a material 
matter.” 


Some years later when every new form of government activ- 
ity, with incidental reports and returns, involved more per- 
functory oaths, the Massachusetts act was called to the attention 
of some members of Congress by representatives of the Massa- 
chusetts Bar Association, and also to the attention of the Ameri- 
can bar in the American Bar Association Journal and the 
“Quarterly” (for February, 1935, pp. 37-39). Congressman Tink- 
ham filed a bill, Senator Walsh, Congressman Luce and others 
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took an interest and, after some years, we were relieved of indi- 
vidual federal income tax oaths. But why, in the name of com- 
mon sense, do we still have to swear to federal fiduciary returns? 
Members of the association might stir up their Congressmen about 
that. 

F.W.G. 


State Constitutional Amendments Pending 
The Unnecessary Proposal about Free Speech 


House Document 2018 
In 1945 the last legislature approved the following amendment 
to the Bill of Rights in the Massachusetts Constitution. It is now 
pending, for its second consideration by the present legislature, 
on the question of submitting it to the people. 


House Document 2018 


Article of Amendment 


“Article XVI of Part the First is hereby annulled and the fol- 
lowing is adopted in place thereof: 


Article XVI 

“The liberty of the press is essential to the security of freedom 
in a state: it ought not, therefore, to be restrained in this common- 
wealth. The right of free speech shall not be abridged.” 

The first sentence of this amendment is the present Article 
XVI which has been in force ever since 1780 when it was adopted. 
There seems to be no occasion for “annulling” it as if there was 
to be a new start. The only new part proposed is the last sentence 
in italics. 

When we first read this proposal we doubted the need of it, 
and, after examining the history of the subject, we respectfully 
recommend opposition to it on two grounds—first, that the new 
sentence adds nothing whatever to the law, as it is today, to protect 
the rights of the people of Massachusetts to “free speech”; and 
second, the Massachusetts constitution ought not to be changed 
merely to insert unnecessary words without sufficient cause. Today 
freedom of speech and freedom of the press are largely used in 
legal opinions as interchangeable terms meaning substantially 
freedom of expression, protected, not only by our state constitu- 
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tion, but in every state, by the first and fourteenth amendments to 
the Federal Constitution as interpreted by the courts. 

What, if anything, will be added to the law by the words “The 
right of free speech shall not be abridged”, without cause or 
explanation, 167 years after the original article was adopted? 
Are they intended to, or would they, affect the law of libel, or 
slander by radio or otherwise, or blasphemy, or any “reasonable 
regulation in the interest of the public . . . for the protection of 
the community” against abuse of “free speech”? The words have 
the appearance of assertion of absolute right, but there are no 
such absolute constitutional rights anywhere.* Is it intended to 
create one? Such a claim was made as early as 1808, as we shall 
show, and might be made again in such a way as to cause un- 
fortunate and needless litigation. 

We have communicated with Prof. Chafee, the outstanding 
champion of free speech in America for more than twenty-five 
years and the author of “Free Speech in the United States”— 
whose new book “Government and Mass Communication” will 
shortly appear. He writes “In my forthcoming book, I have stated 
that the scope of freedom of speech and freedom of the press are 
the same, so far as | know”. He also writes “I think it a pity to try 
to improve historical monuments. Better let well enough alone and 
leave the Bill of Rights as it came from the distinguished framers.” 

We have noticed no lack of free speech in Massachusetts. In- 
deed, the current movements to establish various kinds of “snoop- 
ing” commissions suggest that many people think there is too 
much free speech already. It would seem rather curious, there- 
fore, if an unnecessary constitutional amendment were recom- 
mended by the legislature to encourage more free speech by words 
the exact meaning of which, if added today, may be uncertain, 
at the same session of the legislature in which it is vigorously as- 
serted, apparently, that, not only speech, but thought, are too 
free now. 

The History of the Present Article XVI 


In the constitutional convention of 1779-80, in the report of 
the committee of thirty (generally supposed to have been mainly 
drafted by John Adams, but, undoubtedly, revised to some extent 
in its phraseology by Jedediah Foster and others (See M.L. 2. 
Nov. 1945, 28), an article, numbered XVII, appeared as follows: 





*See Becker “Freedom and Responsibility in the American Way of 
Life” 23-43. 
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“The people have a right to the freedom of speaking, 
writing, and publishing their sentiments. The liberty of the 
press, therefore, ought not to be restrained.” 

(See Adams’s works Vol. 4, p. 227 and appendix No. II to the 
Journal of the Convention of 1779-89, p. 195). At the session 
of November 1, 1779 it appears that 


“The Convention proceeded in the consideration of the Dec- 
laration of Rights . “a 

After passing on various articles submitted by the committee 
of thirty 

“The 17th after large debate was on a motion made and 
seconded, committed to the Hon. Timothy Danielson and Walter 
Spooner, Esq. and Caleb Strong, Esq. for amendments.” (Journal, 
p. 39). 

On November 5th (Journal, p. 41) 

“The committee on the 17th article in the Declaration of 
Rights reported the following as a substitute therefor, viz.: “The 
liberty of the Press being essential to the security of freedom in a 
state, it therefore ought not to be restrained in this Common- 
wealth’. Which, being put, was accepted and ordered to be in- 
serted in lieu of 17th article accordingly.” 

After slight rearrangement by some committee on form this 
provision finally appeared as the present article XVI as follows: 


“The liberty of the press is essential to the security of 
freedom in a state: It ought not, therefore, to be restrained in 
this Commonwealth.” (Journal Appendix No. IV, p. 226). 


After inquiry at the state library and of historical students in 
the vicinities in which the three convention members who re- 
drafted the article lived in 1779, we have found no specific state- 
ment of what took place during the “large debate” on November 
1, 1779. The three men who were appointed to the redrafting 
committee were Hon. Timothy Danielson, of Brimfield, Walter 
Spooner, Esq. of Dartmouth, and Caleb Strong, Esq. of Northamp- 
ton, who was later a delegate to the convention which framed the 
Constitution of the United States, and, still later, governor of 
Massachusetts for about ten consecutive years. 

If we examine article 21 of the Bill of Rights, however, we 
may get some light on the reason for the phraseology of the pres- 
ent article 16. Article 21 provides 
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“The freedom of deliberation, speech, and debate, in either 
house of the legislature, is so essential to the rights of the 
people, that it cannot be the foundation of any accusation or 
prosecution, action or complaint, in any other court or place 
whatsoever.” (See Amendments, Article XLVIII, The Initia- 
tive, II, s. 2.). 

This article came before the court in 1808 in the case of 
Coffin v. Coffin, 4 Mass. 1. It was an action of slander against a 
member of the legislature for defamatory words uttered in the 
State House during the legislative session. The defendant legis- 
lator claimed the privilege of free speech in the State House. The 
court, in an opinion by Chief Justice Parsons, held that the priv- 
ilege of members of the legislature against actions for defamation 
extended only to remarks made in the execution of their duties as 
members of the General Court and, as the jury found that the 
defamatory words were not uttered during the performance of 
such duties, the defendant was liable in an action of slander. 


Turning now to article 19 (referred to by the court in the re- 
cent case of Bowe v. The Secretary, hereinafter referred to) the 
right of the people “to assemble, to consult upon the common good” 
involves, of course, the right to free speech about “the common 
good,” as people cannot “consult” in silence. 

From a comparison of the 16th, 19th and 21st articles referred 
to, it seems probable that the reason why the convention struck out 
the words about “the freedom of speaking”, on November 5, 1779, 
was that they thought such words might be considered as sanc- 
tioning the abuse of free speech* exactly as, later in 1808, the 





* Perhaps they had blasphemy in mind also for it is noticeable that on July 
3, 1782, when the legislature contained a considerable number of the members 
of the convention of 1779-80, they enacted a penal statute for blasphemy, 
which, in substance, still appears as G. L. chap. 272, s. 36. Blasphemy was a 
common law offense and also an offense recognized by Liberty 94 of the 
“Body of Liberties” in 1641, as well as in the Massachusetts Code of 1648. It 
was a subject which aroused intense feeling for more than fifty years after 1779 
as appears in a celebrated trial (under the statute of 1782) of Rev. Abner 
Kneeland in 1834. The arguments in that case on the first trial, which resulted 
in a disagreement, lasted four or five days and covered about two hundred 
pages of print. The resulting conviction on the second trial, which was sus- 
tained, appears in 20 Pick. 206. Blasphemy, of course, is not confined to 
writing or printing, and, while it is practically an obsolete offense in Massa- 
chusetts, the Bimba case was tried in Brockton in 1926. For an account of the 
Bimba case see Chafee “The Inquiring Mind,” pp. 108-116. As to blasphemy 
laws in general see also an article on “Fundamentalism and the Law” in 65 
U. S. Law Rev. 592-604. 
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defendant, in the case of Coffin v. Coffin, claimed that the words 
“freedom of speech” in the 21st article protected him against an 
action of slander even for words uttered outside of his legislative 
duties, and they believed that the freedom of speech was sufh- 
ciently recognized and protected in the other articles. This appears 
to have been the common understanding ever since as the opinions 
are continually using the words “free speech” and “free press” 
interchangeably. 
The Law as it is Today 

The nature and extent of the various forms of “freedom of 
expression”* were most recently discussed by the Supreme Judicial 
Court in Bowe v. The Secretary, 320 Mass. 230, 1946 Adv. Sheets, 
1076-1079. After referring to the fact that “speech” was not 
expressly used except in Article 21 relative to deliberations in the 
General Court and citing Coffin v. Coffin, the court referred to 
the “liberty of the press” in the 16th article and the right of as- 
sembly “to consult upon the common good” in the 19th article, 
and continued 

“All these freedoms are comparable to the rights of ‘freedom 
of speech’ and ‘of the press,’ and the right of the people ‘peaceably 
to assemble’, declared in the First Amendment to the Constitution 
of the United States, and held to be part of the ‘liberty’ protected 
by the Fourteenth Amendment against abridgment by a State 
without due process of law. (Cases cited)... . 

“It is true that the three freedoms under discussion are not 
absolute. ‘Constitutional freedom means liberty regulated by 
law. . . Liberty is immunity from arbitrary commands and 
capricious prohibitions, but not the absence of reasonable rules for 
the protection of the community.’ Commonwealth v. Karvonen, 
219 Mass. 30, 32. All three freedoms under discussion are subject 
to reasonable regulations in the interest of the public. (Cases 
GMM . ws 

“But complete freedom remains the rule, unless and until 
regulated or restricted on rational grounds relating to the public 
welfare. Herndon v. Lowry, 301 U.S. 242, 258, Bridges v. Cal. 
314 U.S. 252, 261-263, Thomas v. Collins, 323 U.S. 516, 529, 530. 
This is implicit in Commonwealth v. Isenstadt, 318 Mass. 543. 





*See report of the commission of which Prof. Chafee was a member, “A 
Free and Responsible Press” recently published by the University of Chicago 
107. 
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The Supreme Court of the United States has gone very far in pro- 
tecting freedom of speech and freedom of the press in circum- 
stances in which their exercise was annoying and, to many minds, 
a nuisance. (Cases cited)... . 

“One of the chief reasons for freedom of the press is to insure 
freedom, on the part of individuals and associations of individuals 
at least of political discussion of men and measures, in order that 
the electorate at the polls may express the genuine and informed 
will of the people. (Cases cited) . . . . Individuals seldom im- 
press their views upon the electorate without organization. They 
have a right to organize into parties, and even into what are 
called ‘pressure groups’ for the purpose of advancing causes in 
which they believe. They have a right to engage in printing and 
circulating their views, and in advocating their cause in public 
assemblies and over the radio.” 

We submit with confidence, therefore, that the protection of 
the liberty of free speech, subject as it is, and should be, to re- 
sponsibility for defamatory abuse in libel and slander, or for 
violation of reasonable regulations in the public interest, is not 
only, to use the words of our court “implicit in”, but is expressly 
covered by, our constitution, the Federal constitution and the 
decisions under them; that the attempt to “gild the lily” by the 
proposed amendment should be abandoned; and that the 16th 
article which has survived three constitutional conventions during 
167 years should be left alone. 


The Vote of the Executive Committee 


At a meeting of the Executive Committee of the Massachusetts 
Bar Association on May 2, 1947, House Document No. 2018, 
containing a proposal to amend the 16th article of the Massachu- 
setts Bill of Rights by adding thereto the words “the right of free 
speech shall not be abridged” was considered. After discussion 
it was 

“VOTED: That in the opinion of the committee the rights 
of free speech of the people of Massachusetts were now ade- 
quately protected by the Constitutions of Massachusetts and of 
the United States and the decisions thereunder, and that the 
proposed amendment was, therefore, unnecessary and unneces- 
sary amendments should not be added to the constitution.” 

F.W.G. 
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State Constitutional Amendments 
The Hurry-Up Without Thinking Proposal—House 589 


The Proposed Change 

Ever since the adoption of the old 9th amendment in 1821 (as 
recommended by the Convention of 1820) the votes of two suc- 
cessive legislatures have been required to submit a constitutional 
amendment to the people. House 589 would amend Section 5 of 
“Article XLVIII, IV, Legislative Action,” which now provides, 
after a legislative amendment has received “the affirmative votes 
of a majority of all the members elected”, that then, “if in the next 
general court a legislative amendment shall again be agreed to in 
joint session” by a similar vote, it shall be submitted to the people. 

The only change proposed by House 589 is to substitute for 
the words “if in the next general court” the words “if in the fol- 
lowing session of the general court”, but this apparently slight 
change in phraseology is fraught with danger of hasty, careless 
thinking in future. 


The Vote of the Executive Committee 


At the meeting of the Executive Committee of the Massachu- 
setts Bar Association on January 17, 1947, House 589 was con- 
sidered and it was voted: “that the committee express its oppo- 
sition to this proposal, which is contrary to the constitutional 
policy in Massachusetts which has been followed ever since the 
adoption of the original ninth amendment more than a hundred 
years ago.” 


The opinion was called to the attention of the Committee on 
Constitutional Law but a majority of that committee reported 
favorably on the amendment which, therefore, comes before the 
legislature as a whole. 


Discussion 
The requirement of action by two successive legislatures was 
proposed in the constitutional convention of 1820 by Daniel Web- 
ster. Its purpose was to give the people who are represented by 
members of the legislature an opportunity to think about the sub- 
ject of changing the fundamental law before it is submitted to the 
voters—in other words, to insure reasonable deliberate thinking, 
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both by the legislature and by the people, with an opportunity in 
the people to change their representatives in the legislature before 
a second vote is taken. 

Changing the constitution is a serious business. The tradition 
in Massachusetts is one of reasonable and careful consideration in 
constitutional matters. Having followed these constitutional ques- 
tions quite closely for about thirty years, we have noticed a 
growing tendency on the part of many people to forget the dif- 
ference between statutes and a constitution. We think there are 
many people who do not really understand the difference. It is 
a tendency not confined to Massachusetts. The lack of deliberate 
critical thought about many serious problems, without realizing 
the effect in the long run of hasty action on our constitutional 
foundations and on the wisdom that went into them, is one of 
the serious dangers of all American Government today. 


In the convention of 1820 one of its ablest and most dis- 
tinguished members, Honorable Charles Jackson, a former member 
of the Supreme Judicial Court and a grandfather of Mr. Justice 
Holmes, referred to the fact that members of that convention 
should do “justice to their constituents.” That is as important 
for members of the legislature acting on constitutional matters 
today as it was then. And who are the constituents of the legis- 
lature? The preamble of the Massachusetts constitution, adopted 
in 1780, recites the purpose “of forming a new constitution of 
civil government, for ourselves and posterity.” The preamble of 
the constitution of the United States recites a similar purpose for 
the protection of “posterity.” These preambles, which have never 
been changed, mean that the representatives in the General Court 
have as their constituents, and are trustees for, every man, woman 
and child in the commonwealth, regardless of party, and for their 
“posterity.” This obligation may be frequently forgotten, but it 
is of sufficient seriousness to explain the reason why two successive 
legislatures, rather than two sessions of the same legislature, should 
consider any proposed constitutional change before subjecting all 
the people, now alive and their “posterity” to the possible, and 
very probable, results of a hastily and ill-considered amendment 
submitted to the people to be voted on, and possibly passed, by 
a minority-majority of the voters at a state election in bad weather. 








— lO S.!”Shlc(<i<i‘ 


ee YF 


ae a US eS aS = <= ~*~ 


ae te 


~ = 








FEDERAL CONSTITUTIONAL AMENDMENT 59 


In such cases, by the way, it should not be forgotten that, in any 
close vote, the real voting is apt to be done by the weather. 

We oppose House 589, therefore, on the ground that it would 
encourage less and less careful critical thinking, both by the citizen 
and by the legislature about the government. The proposal was 
considered by the constitutional convention of 1917 and was 
not recommended. 

F.W.G. 


Federal Constitutional Amendment Pending 
Governor Bradford’s Message 


Executive Department, 
State House, Boston, March 31, 1947. 


To the Honorable Senate and House of Representatives: 


I submit herewith for such action as you may care to take 
a joint resolution of the Congress which proposes an amendment 
limiting the terms of office of the President. I urge your favor- 
able consideration of this resolution. 

The amendment will enact into our organic law an unwritten 
principle which for well over the first century of our national 
life was acknowledged by our Presidents and our people as funda- 
mental: the principle that a republic is as strong as its capacity 
to produce new leaders. Washington warned that disorders and 
miseries “gradually incline the minds of men to seek security and 
repose in the absolute power of an individual.” And he warned 
of the result in these words: “Sooner or later the chief of some 
prevailing faction, more able and more fortunate than his com- 
petitors, turns this disposition to the purposes of his own election, 
on the ruins of public liberty.” Seeing the same inherent dangers, 
Jefferson and Jackson, like Washington, by their example, as well 
as by word, expressed their belief in the wisdom of such a limita- 
tion on the tenure of any President as is now embodied in the 
proposed amendment. 

The amendment will fulfill the platform pledges of both the 
great modern parties. It was proposed in the national platform 
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of the Democratic Party in 1912 and by the Republican Party 
in 1944. 

Ratification of the proposed amendment will be recognition 
of the fact that executive power held too long becomes personal 
power; that personal power uncontrolled in the hands of one 
man cuts through every restraining bond until it becomes per- 
sonal government. 

Today the democratic process faces on every side the threat 
of personal government in the totalitarian form. We who believe 
in the fundamental strength of our system of government will 
welcome this opportunity to strengthen it still further. 


Respectfully submitted, 


Rosert F. BRADFORD, 
Governor of Massachusetts. 


EIGHTIETH CONGRESS OF THE UNITED STATES OF AMERICA 
AT THE FIRST SESSION 


BEGUN AND HELD AT THE CiTy OF WASHINGTON ON FRIDAY, THE 
THIRD DAY OF JANUARY, ONE THOUSAND NINE HUNDRED AND 
FORTY-SEVEN. 


JOINT RESOLUTION 


PROPOSING AN AMENDMENT TO THE CONSTITUTION OF THE UNITED 
STATES RELATING TO THE TERMS OF OFFICE OF THE PRESIDENT. 


Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled (two-thirds of 
each House concurring therein), That the following article is 
hereby proposed as an amendment to the Constitution of the 
United States, which shall be valid to all intents and purposes as 
part of the Constitution when ratified by the legislatures of three- 
fourths of the several States: 


“ARTICLE — 


“SECTION 1. No person shall be elected to the office of the 
President more than twice, and no person who has held the office 











FEDERAL CONSTITUTIONAL AMENDMENT 61 


of President, or acted as President, for more than two years of 
a term to which some other person was elected President shall 
be elected to the office of the President more than once. But 
this Article shall not apply to any person holding the office of 
President when this Article was proposed by Congress, and shall 
not prevent any person who may be holding the office of Presi- 
dent, or acting as President, during the term within which this 
Article becomes operative from holding the office of President 
or acting as President during the remainder of such term. 

“Sec. 2. This article shall be inoperative unless it shall have 
been ratified as an amendment to the Constitution by the legis- 
latures of three-fourths of the several States within seven years 
from the date of its submission to the States by the Congress.” 


JoserpH W. Martin, Jr., 
Speaker of the House of Representatives. 


WitiaM F. KNOWLAND, 
Acting President of the Senate pro tempore. 


I certify that this Joint Resolution originated in the House 
of Representatives. 


Joun ANDREWS, 
Clerk. 


The “Policy” Declared in 1920 by Massachusetts in Regard to 
Federal Amendments 


The following letter was published in the Springfield Union 
and, in abbreviated form, in the Boston Herald in April, 1947: 

Congress has just submitted to the states an amendment to the 
Constitution of the United States to provide that no president 
shall serve more than two terms. The governor has transmitted 
this proposal to the Massachusetts legislature which has the au- 
thority under the Constitution of the United States to represent 
the people of Massachusetts by ratifying or refusing to ratify the 
proposed amendment. Favorable votes from three-fourths of the 
states are needed to ratify an amendment. 


Without intending either to support or oppose ratification I 
suggest that the legislature and the people should remember and 
consider the declaration of the policy of Massachusetts which was 
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adopted in 1920. In 1919 the Massachusetts legislature, to the 
subsequent regret of the people, voted to ratify the prohibition 
amendment. In 1920 the legislature passed an act (chapter 560 of 
that year) “to provide for ascertaining the opinion of the people 
as to proposed amendments to the Federal Constitution.” 

This act began with the following preamble: 


“Whereas, It is hereby declared to be the policy of the com- 
monwealth that the general court, when called upon to act 
upon a proposed amendment to the federal constitution, should 
defer action until the opinion of the voters of the common- 
wealth has been taken, as herein provided, relative to the wis- 
dom and expediency of ratifying the same, therefore.” 


The act then provided the machinery for submitting at the 
next state election or at a special election as the General Court may 
order the question “is it desirable that the proposed amendment 
to the Constitution of the United States (describing the same) 
be ratified by the general court.” 


That act with the preamble included, at the beginning, now 
appears as Section 18 of chapter 53 of the General Laws. That 
solemnly declared “policy of the commonwealth” has been fol- 
lowed ever since 1920 when federal amendments have been sub- 
mitted by Congress on three occasions. 


Massachusetts is the only state which has established this sound 
policy of giving the people an opportunity to express their views 
about changes in the national Constitution. For years proposals 
have been considered in Washington since the prohibition fiasco 
to secure deliberation before federal amendments are acted upon. 
Massachusetts accomplished this by a declaration of policy thus 
setting an example to other states. Most people have forgotten 
this fact. Shall we discard that policy now? I suggest that it is 
more important to maintain that policy for the future than it 
is to form a hasty judgment on the pending amendment. 


There is no hurry. Many amendments to the national Con- 
stitution are proposed to Congress. No one knows in these chang- 
ing times what kind of an amendment may be submitted in the 
future. Many people today fail to realize the difference between 
the Constitution and an ordinary statute. 


Frank W. GRINNELL 
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The following letter appeared in the Boston Sunday Herald, 
April 13, 1947. 


“Considered Judgment is Asked” 
“To the Editor of The Herald: 


“The point made by Mr. Grinnell in his letter which you 
recently published should be emphasized and elaborated. 

“The 1920 act, subsequently incorporated in the General 
Laws (chapter 53, section 18), was passed in recognition of the 
principle that in making or amending written constitutions the 
people should have a voice. The policy declared, that when an 
amendment to the Federal Constitution is proposed action on it 
by this state should be deferred until the opinion of the voters 
has been taken, has been consistently followed ever since. 

“In 1924 Congress submitted the so-called Child Labor 
Amendment to the states, responding to a movement which was 
thought to have strong popular approval. In deference to the 
policy declared by the 1920 statute, however, and notwithstand- 
ing considerable political pressure, the Legislature passed an act 
(chapter 509) providing that the opinion of the voters on that 
question should be taken at the coming state election. Following 
a vigorous campaign that opinion was registered against rati- 
fication by the overwhelming vote of nearly three to one, and 
in the following year the Legislature rejected the amendment with 
scarcely a dissenting vote. Many attempts have since been made 
to secure a reversal of the decision then made, without any 
success. 

“The next proposed amendment was the ‘Lame Duck’ amend- 
ment submitted in 1932, eliminating the short session of Congress 
and shortening the time between election and taking office. Al- 
though the amendment was generally approved, the Massachusetts 
Legislature, again deferring to the declared policy of the com- 
monwealth, postponed action on it that year, and the question 
of its desirability was submitted to the voters under the provisions 
of the 1920 statute at the state election. The vote was strongly 
in favor of ratification and the Legislature early in 1933 passed 
resolutions ratifying the amendment. This became the 20th 
amendment. 

“The last amendment proposed was the 21st amendment, 
repealing the 18th amendment. This was proposed in 1933 and 
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by its terms, in accordance with the alternative provisions of 
Article V of the Constitution, was submitted to conventions in 
the several states, and not to their Legislatures. The Massachu- 
setts Legislature thereupon passed an act providing for a con- 
vention of delegates, to be elected in the representative districts, 
to consider the question of ratification. A special state election 
was held in June of that year and delegates were elected who met 
promptly in convention and voted, pursuant to the instruction 
of the voters, unanimously for ratification. Here again the 
question was decided by the voice of the people. 

“There is nothing in the nature of the amendment now pro- 
posed, limiting future Presidents of the United States to two full 
terms, which requires undue haste. There is no exigency, po- 
litical or otherwise, calling for an abandonment of the policy of 
the state, solemnly declared over 25 years ago and heretofore 
always respected, when the occasion has arisen. I join with Mr. 
Grinnell in the hope that the Legislature will stop to reflect, and 
that the Massachusetts policy will not be discarded. 


ALEXANDER LINCOLN 
Boston.” 


International Law and Tribunals 


As we hear from time to time a good deal of cynicism, skep- 
ticism, hopelessness or ridicule expressed about the possibilities 
of developing an international tribunal worthy of the name or of 
the conception of international law, and of that part of its his- 
torical background known in the civil and the canon law as “the 
law of nature”, we reprint the following because we learned 
something from them, and, perhaps, others may find something 
pertinent to the problems facing the world today. 

As to “the law of nature” as a system of thinking which, 
through the civil and canon law, provided the background, not 
only for international law and our modern equity, but, as Sir 
Frederick Pollock pointed out, “the reasonable man” of English 
and American law “and all his works”, the English and Ameri- 
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can bench and bar largely ignored it with the assistance of a brief, 
rather obviously hasty, but much quoted, comment of Mr. Jus- 
tice Holmes. As the “law of nature” is again entering legal think- 
ing as a “source of law”, we call attention to Pollock’s account 
of its history in his “Essays in the Law” and, for those who prefer 
a brief discussion consisting largely of quotation from Pollock, 
the article in the American Bar Association Journal for Novem- 
ber, 1946, pp. 787-789. The comment of Holmes also appears in 
that article. 

Most of us do not realize that Massachusetts took a leading 
position as early as 1838 in these international matters. Probably 
few Massachusetts lawyers realize that in the winter of 1944-5 
between twenty and thirty conferences of lawyers in this country 
and in Canada were held, the results of which contributed largely 
to the appearance of a World Court in the San Francisco Char- 
ter of the United Nations. Those conferences began in Boston. 
A similar series of about thirty-five conferences (which also began 
in Boston) is now in progress, in which about 1,000 American 
and Canadian lawyers will take part. All of these conferences 
have been arranged by a committee of the American Bar Asso- 
ciation, and are conducted by Hon. Manley Hudson. 

An editorial from the American Bar Association Journal for 
March, 1947, about this “second great effort” to assist the United 
Nations is, therefore, reprinted here. 


Most of us are also unconscious of the historical resemblance 
between “the beginnings of national organization from which 
have developed the civilized state” and the present conscious be- 
ginning of international organization in the hope of developing 
a more civilized world. Therefore, we reprint Mr. Roland Gray’s 
article on “International Tribunals in the Light of the History 
of Law”. While it was written in 1919 with reference to a court 
in connection with the League of Nations, it is as pertinent today 
as it was then. Finally, without reprinting, we call attention to 
one of the most pertinent bits of literature in regard to the whole 
subject of international hope (written for children including those 
of us who may think we have grown up)—the story of Pandora’s 
Box in Hawthorne’s “Wonder Book”. 

F.W.G. 
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Resolves of the Massachusetts Legislature 
“In Relation to a Congress of Nations” 
April 25, 1838 
(Chap. XCVIII) 

“Resolved, That offensive war is incompatible with the true 
spirit of Christianity. 

“Resolved, That the great importance of the subject, renders 
it the duty of all civilized communities to unite in the adoption 
of any practicable plan, calculated to effect so noble an object 
as the abolition of war, and the preservation of peace among the 
nations of the earth. 

“Resolved, That the institution of a Congress of Nations for 
the purpose of framing a code of international law, and establish- 
ing a high court of arbitration for the settlement of controversies 
between nations, is a scheme worthy of the careful attention and 
consideration of all enlightened governments. 

“Resolved, That his Excellency the Governor of this Com- 
monwealth be requested to transmit a copy of these resolves, with 
the accompanying report, to the President of the United States, 
and to the Executive of each of the States, to be communicated 
to their respective Legislatures, inviting their co-operation in the 
proposed object.” 


Resolution of February 1888 


“Resolved, That the Senate and House of Representatives in 
General Court assembled, approve of the efforts being made re- 
lating to the ultimate ratification of treaties which shall provide 
for the settlement by arbitration of any difference or disputes 
arising between the governments of Great Britain or other civil- 
ized nations and the United States, which cannot be adjusted by 
diplomatic agency, and thereby providing for the settlement of 
all international difficulties which may arise without resorting to 
cruel methods of war and bloodshed.” 


World Peace Through Law: A Second Effort 
(An Editorial from the American Bar Association Journal 
for March 1947) 
“By the time this issue reaches the desks of our readers, the 
second great effort by the American Bar Association in support of 
world peace through law will have been launched. 
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“The Regional Group Conferences in Boston, Washington and 
Raleigh will have been held. Similar meetings will follow in 
twenty-five other cities extending across the continent. Thereafter, 
the Canadian Bar Association will conduct its Group Conferences 
from Halifax to Vancouver. 

“These Conferences are called together in each city by (in 
most places) two conveners. The number of participants in each 
region is from twenty-five to thirty. Thus this plan brings to- 
gether, for an all-day discussion, an aggregate of about one thou- 
sand lawyers in North America. 

“Judge Manley O. Hudson, who is Reporter to your Associa- 
tion’s Committee on Peace and Law Through United Nations, and 
Mr. Louis Sohn, who is Assistant Reporter, attend all meetings, 
: and lead the discussion in the same way that a good law teacher 
| conducts a seminar class in accordance with the case system. The 
participants have received all the basic material in advance of the 
meeting so that they can prepare themselves not only in order to 
understand, but also so that they may ask ‘questions. 

, “Because the discussion is a real give and take, it is an educa- 
tional experience of the highest order . 


“International law is not static; it advances as the conscience 
of mankind advances. The greatest leaders of international juris- 
prudence are those who keep most closely in touch with the con- 
n science of the rank and file—the troops who have to be relied on 
- to win the battles and move forward the standards. 

“In America we use the homely but vital expression “grass 
roots opinion”. It means the same thing. It means that we ad- 
vance as the men who have their feet on the ground come to be- 
y lieve that something is right and therefore must be accomplished. 


f They want it explained to them in terms of values they will fight 

? for—the women they love, their children, their homes, their land. 
The relationship is as close as life and death, but it must be 
interpreted in human terms, just as John Hershey changed Hiro- 
shima from statistics into personal tragedies which made us all 
aware that, irrespective of nationalities, we stand in the presence 

1e of awful forces of daemonic destructive power. 

of “It is the prerogative and opportunity of American lawyers 


to give this explanation and interpretation, each in his own com- 
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munity, to his own fellow-citizens who have come to know him 
by his works, and who, therefore, respect and trust him. 

“If there still be those who have not yet become aware of the 
fast mounting power of the organized bar, let them observe this 
actual phenomenon of a thousand of the busiest lawyers in all 
parts of the continent, rallying together at their natural centers, 
giving generously of their time before, during, and after the Con- 
ferences solely because of their belief in Jaw as the chosen instru- 
ment of civilization. They feel that they are both disciples of the 
law and the appointed preachers of its gospel. 

“The only sad note is that more men wish to attend these 
Group Conferences than can be accommodated this year. 

“If we accept free discussion—mutual enlightenment—as the 
objective, and accept one full day’s session as all we can fairly 
ask of hard-driven practicing lawyers, then the number of par- 
ticipants is necessarily limited. With too many men the whole 
plan breaks down, because genuine discussion has become im- 
possible. Actual experience has proved that twenty-five is the 
optimum number. 

“But even this drawback is temporary. The American Bar 
Association has enlisted for a campaign of at least three years’ 
duration, and it has pledged the skills and resources of all its 
Sections and Committees. 

“Every member of the Association who desires to take part 
will be welcomed and can find a useful place. The Section of 
International and Comparative Law has more work to do than 
all of us could hope to accomplish in all our lifetimes; it needs 
recruits because of the importance and vastness of its field, and 
it is geared to afford the right places to the right men. Other 
Sections and Committees find themselves more and more drawn 
into the orbit of the international current of affairs. Men may 
well consider if their interest may not find its best expression and 
be best channelled through the Section or Committee in which 
they are already influential members. 

“It is a great campaign. Its objective is to eliminate war from 
this earth by outlawing it. The strategic plan is sound. As Sir 
Cecil Hurst, Judge of the Permanent Court of International Jus- 
tice, said in his address to the Grotius Society last October, the 
time is not yet ripe for action by governments, and, on the other 
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hand, the progressive development of international law cannot 
be brought about by solitary scholars in ivory towers. It can be 
developed now only through group action by professional bodies 
such as bar associations. 

“The campaign’s hope of success is that it is based on truth, 
on experience, and on the instincts that lie deepest in the hearts 
of men. The obstacles are so formidable that they are terrifying. 
At times they seem to be in the ascendant. 

“It has always been so. On a world scale we are challenged 
to assert the supremacy of law over national sovereignties in in- 
ternational affairs just as Chief Justice Coke asserted its prevalence 
in the kingdom over the then sovereign, King James. 

“That great positive assertion, which marked a turning point 
in the history of the supremacy of law, has been handed down 
to us in these words: 


Non sub homine, sed sub Deo et lege.” 


Note 


Owing to the illness of Judge Hudson a number of the Con- 
ferences have been postponed but they will be resumed as soon as 
his health permits. 


International Tribunals in the Light of 
the History of Law 


By RoLtanp Gray 


(Reprinted by permission from “Harvard Law Review”, for May, 1919.) 


“With law shall our land be built up and settled, and with 
lawlessness wasted and spoiled.”’ These words of Nijal, the Ice- 
landic lawgiver of the tenth century, might well come from the 
mouth of a twentieth-century advocate of international union. In 
those days, as in these, the problem was to put an end to fighting; 





1The Story of Burnt Njal (transl. by G. W. Dasent), 222. 
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only now the field is the whole world, and the fighting between 
nations. 

With law courts newly established and of doubtful powers, 
with private warfare everywhere prevalent, the desire of every 
wise man among that primitive people was not so much that he or 
his neighbor should get their rights, as that the land should not be 
despoiled. And in the long run Nijal prevailed. There were fail- 
ures of the law; Njal himself was burnt in his own house for a 
blood feud. But his death was atoned for according to law, and 
the slayers banished. The popular demand was for more law, 
more courts, and stronger ones; gradually private warfare ceased, 
and the land was built up. A similar evolution can be discerned in 
the history of many countries, and is still going on wherever 
civilization is developing.” 

As the establishment of law courts is usually one of the first 
steps in the organization of national life, because the most impera- 
tively called for,* so the feature in the various plans for a league 
of nations, which makes the most urgent appeal, is the attempt to 
set up some tribunal to try disputes between states. 

Most of the objections now made to international tribunals 
were applicable to courts of law when they first were set up in 
primitive communities. Some of the more important of them are 
as follows: 


I. Lack of power to prevent nations from making war with- 
Out resorting to its tribunals, or from disregarding their decrees. 

II. Difficulty in getting a fair trial. 

III. Lack of principles on which to decide disputes. 


IV. The impossibility of submitting what are commonly called 
questions of “honor or vital interest.” 


I. 


Among the many plans for a league, some have attributed to 
it power both to compel its members to submit their disputes, and 
to enforce obedience to the decisions of the tribunals. Others have 





2 In a sketch dealing only with well-known facts, it has not seemed useful 
to give many references. Conclusions common to several authors have been 
stated without acknowledgment, even when the language of one of them has 
to some extent been borrowed. 

3 Bryce, Studies in History and Jurisprudence, 281. 
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attempted only to give the league the former power, leaving the 
enforcement of the decisions to public opinion or the voluntary 
intervention of other nations. Others again do not authorize the 
use of military strength in any case, but rely on the operation of 
moral and economic forces. The critics of these plans argue that no 
league can stop war unless it wields an overwhelming physical 
force, and that under none of these schemes would the league prove 
able to do so. If the power to enforce decrees were given in theory, 
it could not, they say, be exercised in fact. 

But here a glance at the history of legal institutions is in- 
structive. Most of us live in surroundings so far removed from the 
primitive that it is hard for us to realize that courts of law 
flourished, and dealt with a multitude of cases in a manner satis- 
factory to the people, when their power of compelling obedience 
was so imperfect as sometimes to touch the vanishing point.‘ In 
many early legal systems the court had little or no power either 
of obliging the parties to submit to its jurisdiction, or of enforcing 
the acceptance of its decrees; and whatever the powers attributed 
to the court, they were frequently defied with success, not only 
by evasion, but by force of arms. 

To prevent immediate bloodshed, by starting some sort of liti- 
gation as a substitute, and then to put pressure on the parties to 
come to an agreement, was all that was at first attempted. The 
whole process was founded on voluntary submission and ended in 
voluntary agreement; the pressure was that of public opinion.® 
These experiments succeeded only imperfectly in the beginning; 
but they succeeded more and more; and as time went on the courts 
acquired greater powers. 

If the power to prevent resort to violence in the first place was 
very weak, the ability to enforce decrees was in most cases entirely 
absent. There was no sheriff, no police force. The power of the 
members of the community to enforce obedience stood in the back- 
ground; they seldom acted. Even where there was a king, his aid 





4 The condition of all law in primitive communities resembled that of in- 
ternational law at the present day. They are both examples of inchoate law, 
in process of emerging from the state of mere custom or ethical sentiment, 
and not yet fully effective. W. J. Brown, Austinian Theory of Law, § 157. 
Gray, Nature and Sources of Law, §§ 285, 287. 

5 Pollock, First Book of Jurisprudence, 3 ed., 24. Pollock, Expansion of 
the Common Law, 145. Maine, Early History of Institutions, 38-41. On the 
power of public opinion in an imperfectly organized community, see Jenks, 
Law and Politics in the Middle Ages, 297. 
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in carrying out judgments was not readily obtained. Among the 
Franks, for instance, judgment in certain cases was never enforced, 
unless the parties had agreed that it should be, or a special petition 
was made to the king.® 

The principal method by which the community acted was out- 
lawry. In Iceland the declaration of outlawry ran thus: “He 
ought to be made a guilty man, an outlaw, not to be fed, not to 
be forwarded, not to be helped or harboured in any need.”* The 
penalties denounced against the culprit are of the sort now called 
“economic.” So was the confiscation of goods which he also 
suffered. He was not directly threatened with force; though the 
fact that any person who slew him could not be prosecuted put 
him in a dangerous position. In Iceland this decree of outlawry 
appears to have been the only means of enforcing obedience to the 
court.® In practice it was an extremely efficient means; but it was 
an indirect one.® 

In much more highly organized states, after legal methods of 
enforcement were provided, powerful defendants ignored judg- 
ments with impunity. The records of the Court of the Star 
Chamber show that the repeated decrees of the courts were defied 
in parts of England as late as the end of the reign of Henry the 
Seventh.’° Not for a long time could the courts prevent private 
warfare. In England, and all over Europe, it persisted through the 
Middle Ages. The law had to compromise with the deep-rooted 
feeling in favor of settling disputes with the sword. Trial by 
battle was adopted as a legal procedure; duelling flourished more 
or less openly. The former was not legally abolished in England 
until 1819, and is said to have been practiced in the American 
colonies." 

Yet even while the fighting continued, the courts served their 
purpose in preventing more widespread bloodshed. The fact that 
the law was often defied, as it is to-day in semicivilized regions, 
did not prevent its being effective; in the main the law held its 
course and prevailed. In Iceland, as a direct result of Nijal’s re- 
forms, in the constitution and procedure of the courts, they be- 


6 Jenks, History of English Law, 9. Maine, Institutions, 275. 
72 Burnt Nijal, 235. 

8 Bryce, Studies in History and Jurisprudence, 281. 

91 Pollock and Maitland, History of English Law, 26. 

10 Selden Society, Cases in the Star Chamber, pref., 61, 90. 

11 Neilson, Trial by Combat, 36, 328. Lea, Superstition and Force, 205-16. 
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came so much more effective that soon the right to decide one’s 
disputes by combat, which popular feeling had forced the courts 
to recognize, was formally abolished.” 

In short, the repression of private warfare was there and every- 
where gradual, but met with considerable success from the first 
establishment of the courts, and more and more as they grew 
stronger. In all probability, war between nations will likewise be 
repressed only gradually; international tribunals will not for a 
long time, if ever, be completely successful in preventing war. Yet 
that may not prevent their effecting their purpose in great and 
ever-increasing measure. 


Il. 


The difficulty of obtaining a fair trial is another objection fre- 
quently made to international tribunals. It is said that nations 
technically neutral are apt to be more favorably inclined toward 
some countries than toward others, or to be in fear of some power- 
ful neighbor, so that their representatives are likely to be con- 
trolled by influences in favor of one side. It is also said that the 
members of the courts, as well as the advocates, will be persons 
trained in diplomacy, who will take narrow views of international 
law, and connive at trickery in the conduct of litigation. 

This sort of argument proves too much. We all know how far 
from impartial juries frequently are, how much legal trickery goes 
on, even at the present day. Rich and powerful persons have in 
all ages had an advantage in litigation. In England in the four- 
teenth century, at a time of peace, it was stated that because of 
threats of violence in a certain district, “no writs or orders of the 
king will be obeyed and no jurors will dare to do their duty in 
those parts.”"* The Court of Chancery was founded in that 
century to give relief from interference with justice by the power- 
ful. So was the Court of Requests, called the Poor Man’s Court, 
in the following century, and the Court of the Star Chamber, at 
first used by the king to bridle the strong and obtain justice for 
the weak, and later to establish his own arbitrary power." 





12 Burnt Nijal, pref., 158. Conybeare, The Place of Iceland in the History 
of European Institutions, 61. 

18 Selden Society, Cases in Chancery, 39. 

14 Selden Society, Ibid., pref., 22; Court of Requests, pref., 15, 55. Pollock, 
Expansion of the Common Law, 69, 81-85. 
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The preamble of the act of Henry the Seventh,’® concerning 
the Court of the Star Chamber, recites that, 


“by unlawful maintenances, giving of liveries, signs and tokens, 
and retainders by indenture, promises, oaths, writing or other- 
wise, embraceries of his subjects, untrue demeanings of sheriffs 
in making of panels and other untrue returns, by taking of 
money by juries, by great riots and unlawful assemblies, the 
policy and good rule of this realm is almost subdued, and for 
the none punishment of this inconvenience and by occasion of 
the premises little or nothing may be found by inquiry, whereby 
the Laws of the land in execution may take little effect, to the 
increase of murders, robberies, perjuries and unsureties of all 
men living, and losses of their lands and goods, to the great 
displeasure of Almighty God.”"® 


In earlier days, with a weak executive or none at all, the difh- 
culties of obtaining a fair trial were still greater. A peculiarity of 
primitive peoples, in which they resembled the “family of nations,” 
increased these obstacles. The community consisted of a small 
number of persons, or rather families,’7 each one of which was 
connected with most of the others by the ties of blood or marriage, 
which they considered more sacred than those which bound them 
to the state. To get a court no member of which was related to 
either suitor was difficult, and to exclude every person who was 
connected by friendship or interest with one of them was hardly 
attempted. 


With the present reaction against everything savoring of dip- 
lomacy, there is little reason to fear that parties to international 
disputes will be entrapped in technicalities. Yet, if such a danger 
exists, we find that the same objections might have been justly 
raised to the early courts of law. In all primitive courts the merits 
of the case had apparently little to do with the decision. Every- 


153 Hen. VII, c. 1 (1487). 

16 Selden Society, Cases in the Star Chamber, pref. 9. (English modernized). 
17 The unit was not the individual, but the family. Gomme, Primitive Folk 
Moots, 16. Gray, Nature and Sources, §§ 277-78. 1 Westlake, International 
Law, 248. The proposal to effect a permanent union for any purpose between 
several families must have seemed a dangerous experiment to their heads, each 
the unquestioned master in his own house. There are those who say nowadays 
that the natural limit of combination among mankind is the nation. But the 
conservative of long ago took a more logical ground when he asserted that the 
limit was the family. Indisputably that is a natural unit; all combinations 
beyond it are more or less artificial. 
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thing depended on technicalities; the slightest slip in the procedure 
was fatal. There was no inquiry into the facts except by the oaths 
of the parties, or by ordeal. Yet such a trial was felt to be prefer- 
able to private warfare. Public opinion probably operated, more 
than now appears, to prevent false oaths and tricks of procedure; 
and these irrational ancient modes of trial were good, at least, for 
reaching the practical result of checking the desire to fight.’ 
Notwithstanding glaring imperfections in the courts, few persons, 
from those early days to this, have proposed their complete aboli- 
tion. The movement has always been in the direction of more law 
and more courts. 

It is noticeable that objections to the establishment of new 
courts have usually come from the powerful.’” No doubt in early 
times the man of great strength and skill in arms felt able to defend 
himself and avenge his injuries, without resort to the new-fangled 
devices of the law, with all their risks. So in international affairs, 
the greater our opinion of our ability to take care of ourselves the 
more critical our feeling will be toward any international union. 
The attitude of Germany before the war was an illustration of 
this tendency.” 

The desire for some sort of league is probably more intense 
in small countries than among the subjects of the Great Powers; the 
small countries cannot fight, and need a league to secure their 
rights. Since the war, however, the subjects of the greatest nations 
are beginning to doubt the advantages of being left free to fight for 
whatever they may think their rights. 


III. 


A really serious objection to all international tribunals is the 
scarcity of principles on which to decide the disputes that may 
arise. Most plans for a league recognize this, and provide that 
certain classes of disputes, on subjects with regard to which recog- 
nized rules exist, are to be dealt with by a body acting as a court 
of law, while others are to go before a board of conciliation, 
which renders its conclusions in the form of recommendations. 

It is interesting to observe that the judges in early times acted 
both as conciliators and as a court; and that the scantiness and 


18 Thayer, Preliminary Treatise on Evidence, 10. 
19 Selden, Society, Court of Requests, pref., 15, 17. 
20 Muir, Nationalism and Internationalism, 185, 186. 
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indefiniteness of the laws which they administered seem to have 
interfered but little with the satisfactory operation of the tri- 
bunals. The difficulty was felt to be not so much in ascertaining 
a man’s rights as in obtaining them. The procedure was every- 
where more important than the substantive law; and with the 
procedure and the constitution of the courts most of the written 
law was concerned.”" 

With respect to substantive rights there was a body of cus- 
tomary law, pretty generally understood, but indefinite and not 
reduced to writing. Whenever it was necessary to lay down a legal 
principle the judges and the parties would accept the opinion of 
anyone whom they respected as a learned man.” This corresponds 
very nearly with the situation to-day in a vast domain of inter- 
national law. More or less vague principles are generally recog- 
nized, which are not precisely stated anywhere except in text- 
writers of self-constituted authority. Yet in a large class of cases 
a decently impartial tribunal would find little difficulty in reach- 
ing a conclusion. The result often depends principally on the 
investigation of facts. 

The history both of early courts of law and of modern inter- 
national arbitrations shows that the legal rules to be applied, as 
well as the means of enforcing judgments, may be left somewhat 
indefinite without preventing the judicial machinery from working 
effectively. In international arbitrations, when once a question 
has been submitted, a conclusion has always been reached, and that 
conclusion, though frequently unsatisfactory to one side, and 
sometimes rendered by a divided court, has almost always been 
accepted.** 

It is important, however, in international disputes, just as it 
was in quarrels among a primitive people, that where the parties 
may be reluctant to submit the question in the first place, the pro- 
cedure and the composition of the court should be fully and pre- 
cisely regulated. The court and the procedure must be ready; no 
party must be given an excuse to refuse to submit on account of 
any doubt as to either of these requisites for the commencement 
of litigation. The existence of a well-known procedure which 
provides an honorable way of accommodation may make all the 





21 Maine, Institutions, 252. 
221 Stephen, History of Criminal Law, 52. 
23 Senator Knox, Speech in Senate on League of Nations, March 1, 1919. 
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difference between a fight and no fight. When once the fight has 
been postponed and the dispute submitted to a tribunal, the danger 
is generally past. 

In those cases which, for lack of rules by which to decide them, 
cannot be submitted to a court acting judicially,—and to the 
practice of early courts suggests that they need not be so numerous 
as is often supposed,—if submission is once made to a board of 
conciliators having settled composition and procedure, their rec- 
ommendations will seldom be disregarded in the end. That the 
recommendations of mediators or conciliators have frequently 
failed heretofore, may fairly be attributed to the fact that the 
mediator has been a single individual or government, and has not 
had behind it international public opinion, much less any ma- 
chinery, even imperfect, for bringing such opinion to bear. If the 
recommendation of the board is not accepted as it stands, it will 
at least be apt to lead to a settlement. 


IV. 


An objection to the judicial settlement of international dis- 
putes, less urged than formerly, is the alleged impossibility of sub- 
mitting questions which are deemed to affect the “honor or vital 
interests” of a nation,—terms of a very indefinite scope. 


To have exempted from the jurisdiction of early courts all 
disputes affecting the honor or vital interests of the parties would 
have reduced the courts to nullities. In the beginning, the sub- 
mission of any question was more or less a voluntary matter; but 
it was with just that sort of disputes that the courts were intended 
to deal. Their great object was to prevent the blood feuds follow- 
ing on murder; and what could be more a point of honor than to 
avenge one’s kinsman? 

Doubtless the belief of one or both the parties that their honor 
or vital interests were concerned, often caused them to defy the 
courts; and often their defiance was successful, even after the 
courts had in theory power to compel obedience. Such a state of 
affairs has existed recently in Corsica and Kentucky. But that 
was not because the law gave immunity. Another kind of point of 
honor, that of the duelling code, came later into prominence, and 
was the occasion of much private warfare. But no court in English- 
speaking countries, at least, has recognized the duel as lawful. If 
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duellists commonly escaped punishment, it was not because the 
law renounced jurisdiction. 

In affairs between man and man, the importance of a claim 
seems a preposterous objection to submitting it to a court. As for 
questions of honor, there can never be disgrace in submitting to 
public authority. The point of honor, as something to fight about, 
has pretty well disappeared from private life in Anglo-Saxon 
countries. 

That it is not necessary to exclude matters of “honor or vital 
interest” from the jurisdiction of international tribunals is shown 
by the fact that disputes alleged to involve such matters are fre- 
quently capable of being decided not only by some international 
body, but by a court acting judicially. As a matter of history, 
many affairs involving the honor and vital interests of a nation 
have been successfully submitted to arbitration. The question of 
sovereignty Over certain territory, for instance, is usually felt to 
involve not only a vital interest but the honor of the nation. Yet 
disputes as to boundaries, as well as others touching the honor of 
nations, have often been settled by courts of arbitration.” 

It is true there were many matters, now fruitful subjects of 
litigation, with which the courts in early times did not attempt 
to deal, but they were not, as a rule, matters of honor or vital 
interest. On many subjects there was no law, because in the existing 
state of civilization cases for the courts did not arise. There was 
also a large class of matters, comparable with the internal affairs 
of nations, that were considered to concern only the family, and 
with regard to which the head of the house was both lawgiver and 
judge.2> The Roman law, for instance, reached a high develop- 
ment before it interfered with the patria potestas over children. 
Slaves formed a class, even in recent American legal systems, in 
whose behalf the law would not interfere. Similarly the preserva- 
tion of the right of each nation to govern its own subjects need 
not be incompatible with development of international law. 

The world is now, in international matters, in a state of bar- 
barism. Any international organization that is set up will neces- 
sarily be imperfect, and will fail, to some extent, in putting an end 
to the reign of violence. It can hardly be more imperfect, how- 





24 Morris, International Arbitration, 95-100. Goldsmith, League to Enforce 
Peace, 100, 123. 
25 Gomme, passage above cited. 
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ever, than were the beginnings of national organization from which 
have developed the civilized state. It has been a characteristic of 
all vigorous races in their early days, and in modern times espe- 
cially of the English-speaking peoples, to go ahead with ill-con- 
structed political machinery, without taking much heed of its de- 
fects, and improve it piece-meal as they went along. In this course 
they have been surprisingly successful. Will they be the leaders 
now in a world-wide experiment? 


Book Banning 


The press reports of the following decision were so much 
abbreviated that the carefully considered judgment of Mr. Jus- 
tice Donahue was not adequately presented. As it should be un- 
derstood and will not be printed elsewhere, we reprint it in full 
for the information of the bar and for convenient future refer- 
ence.—EDIToR. 


COMMONWEALTH OF MASSACHUSETTS 


HAMPDEN, SS SupERioR Court 
IN Equity 
No. 64899 
COMMONWEALTH 
Vv. 


FOREVER AMBER 
FINDINGS, RULINGS AND ORDER FOR DECREE 


This is an information in equity brought by the Attorney- 
General under the new obscene book statute (1945, chap. 278) 
to have the book Forever Amber declared obscene. A decree 
against a book under the new statute is conclusive as to the 
knowledge of the defendant of the obscenity of the book in a 
criminal prosecution against him for importing, printing, pub- 
lishing, selling, loaning, buying, procuring, receiving or having 
in his possession for the purpose of sale, loan or distribution, a 
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book “knowing it to be obscene, indecent or impure”, and a de- 
cree in favor of the book raises a conclusive presumption against 
such knowledge. 


It should be noted that the new procedure does not concern 
itself with persecutions for the sale of obscene books to persons 
under eighteen years of age. In such prosecutions knowledge on 
the part of the seller that the book is obscene need not be shown. 
If the book is in fact “obscene, indecent or impure or manifestly 
tends corrupt the morals of youth” and the buyer is under eight- 
een years of age, the seller is guilty. 


In the Strange Fruit case (Commonwealth v. Isenstadt, 318 
Mass. 543, 62 N.E. 2d 840), decided in 1945 before the adoption 
of the amendments requiring proof of knowledge of the obscene 
character of the book on the part of the seller (except in sales to 
persons under eighteen years) and providing for these equitable 
proceedings against the book itself to establish knowledge or lack 
of knowledge, the Supreme Judicial Court, speaking through Mr. 
Justice Qua in a characteristically luminous opinion, pointed out 
the tests to be applied in deciding whether a book is “obscene, 
indecent or impure”. The Court, in substance, said: 


1. A book is “obscene, indecent or impure” if it has a sub- 
stantial tendency to deprave or corrupt its readers by inciting 
lascivious thoughts or arousing lustful desire. 

2. The fact a book is offensive to refinement, propriety and 
good taste, does not bring it within the prohibition of the statute. 

3. The prohibitions of the statute are concerned with sex 
and sexual desire. 


4. Realistically coarse scenes and vulgar words are not for- 
bidden merely because they are coarse or vulgar, although such 
scenes or words may be considered as far as they bear upon the 
test of the effect of the book upon its readers, that is to say, 
whether it has a substantial tendency to deprave or corrupt them 
by arousing in them lustful desire or lascivious thoughts. 

5. That since the amendment of 1930 (chap. 162), the book 
is to be treated as a whole in determining whether it is “obscene, 
indecent or impure”. 

6. The book is within the statute if it contains prohibited 
matter in such quantity or of such a nature as to flavor the whole 
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and this problem is to be solved, not by counting pages, but 
rather by considering the impressions likely to be created. 


7. The test of whether a book is “obscene, indecent or im- 
pure” is to be found in the effect of the book upon its probable 
readers and not in any classification of its subject matter or of its 
words as being in themselves innocent or obscene. 


8. Since its effect upon its readers is the test, it follows that 
a book is to be judged in the light of the customs and habits of 
thought of the time and place where the book is to be offered 
for sale. 

9. A book placed in general circulation is not to be con- 
demned merely because it might have an unfortunate effect upon 
some few members of the community who might be peculiarly 
susceptible, the statute is to be construed reasonably and the fun- 
damental right of the public to read not trimmed down to the 
point where a few prurient persons can find nothing upon which 
their hypersensitive imaginations may dwell. 

10. If a book adversely affects a substantial portion of its 
readers, it may be found to lower appreciably the average moral 
tone of the mass in respect to lust or lasciviousness. 

The foregoing are in substance the tests to be applied in these 
proceedings against Forever Amber. 

In applying these tests I have in mind that the banning of a 
book is a grave matter. The book itself is probably helped in its 
sale by such banning. The danger is in the exercise of the power 
of the state over the written or spoken word. We live in a democ- 
racy, not in a totalitarian state, but the public policy of the 
commonwealth is laid down by the Legislature and it is the duty 
of the courts to enforce that policy regardless of the personal 
opinions of judges. 

In a case of this kind a judge may take cognizance of what 
goes on around him every day but he should base his opinion not 
upon his personal reactions, but upon the reader reaction as 
expressed in the sex mores of the community. 

Forever Amber, written by Kathleen Winsor, an author hith- 
erto unknown to fortune or to fame, was published by the Mac- 
millan Company, a long established house of eminence and re- 
spectability in the book trade. The publication date was October 
16, 1944, and the first printing of the book was 52,000 copies. 
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Up to January 1, 1947, 1,300,000 copies had been sold. A British 
edition has been published and 100,000 copies of that sold. It 
was selected by the committee to select reading for the Armed 
Services and an Armed Services edition of 140,000 copies was 
printed and distributed. Rights to translate the book into thir- 
teen different languages have been sold. The Twentieth Century- 
Fox Film Corporation has purchased the moving picture rights. 
Condensed versions of the book have been carried in Coronet 
and Pageant magazines. The book retails at $3.00. The publish- 
ers spent $27,000 in advertising the book. The advertising budget 
for a book generally is ten percent of the net income from the 
sale of the book trade. In the case of Forever Amber only one 
and one-fourth percent was spent. It was given the usual promo- 
tional advertising. Facsimiles of some of the advertisements were 
introduced in evidence. 

There were 137 newspaper, 37 magazine and 14 radio reviews 
of the book. It was reviewed in practically every city of im- 
portance and in all parts of the country. 

As evidence of the customs and habits of thought of the 
commonwealth, prints of paintings generally circulated by the 
Springfield Public Library were introduced in evidence. These 
have had no effect on my decision as I find that all are prints of 
famous paintings and I find nothing in them to affect even the 
highly susceptible. Goya seems to have been the first artist to 
discover woman had a waist. 


The showing of certain moving pictures in Massachusetts was 
testified to but I had seen none of them and the name of only 
one was familiar to me, so this evidence cannot affect my decision. 

Likewise as to the testimony naming a large number of books 
circulated by the Boston and Springfield public libraries. This 
testimony is of no help to me in determining the sex mores of 
the community because I am not familiar with any of the books 
named. 

A copy of Forever Amber was, of course, received in evidence. 
It contains 651 double-column pages and about 325,000 words. It 
is not easy reading and required several hours of my time every 
day for seven days to get through it. I read it carefully. 

Forever Amber is an historical romance dealing with life in 
London in the Restoration period and particularly with life in 











we Ve lU 


— = wy 6 


' 


in 
in 





BOOK BANNING 83 


and around the court of Charles II. The heroine is a young 
woman of great beauty and great desirability who uses both her 
beauty and desirability to get what she wants, and does it so 
successfully that by the time she is twenty-five she is wealthy and 
a duchess. In the ten years of her life covered by the book she 
sleeps with several men, has two illegitimate children by the only 
man she ever loves and another one by Charles II. She marries 
thrice, once to give her first child a name, once for wealth and 
the third time so that the son of Charles II may be born in wed- 
lock. There is much more to the book than sexual episodes. The 
description of the Great Plague which took the lives of 70,000 
in London is authentic. There is a description of the Great Fire 
of London. An extended account is given of the stage of that day 
and the book shows evidence of considerable research into the 
dress of the period. The rivalry between England and Holland 
for the sea carrying trade is recounted. The description of life 
and manners is not entirely confined to court life. Amber sees a 
good deal of life among the poor and the vicious before her ad- 
mission to court circles and a fairly authentic description of this 
is given. 

Sexual episodes are numerous, mostly those of Amber’s life, 
but also many of others. The book goes into no details of sexual 
relations which might arouse erotic emotions and lead to immoral 
behavior. The book by its very repetitions of Amber’s adven- 
tures in sex acts like a soporific rather than an aphrodisiac. While 
conducive to sleep it is not conducive to a desire to sleep with a 
member of the opposite sex. 

Sex relations are not developed to the extent of being in- 
decent or obscene. As a Massachusetts librarian has observed, or 
complained, when the author shuts the bedroom door the scene 
shifts. We are told of the numerous times Amber went to bed 
with Charles II but what happened there is left to inference. 
The treatment of the relationship between the courtesan and her 
lovers is much more restrained than in many books currently 
circulated without objection in this commonwealth. 

The industry of the commonwealth’s counsel has collected a 
considerable number of what are referred to as sex episodes and 
they were referred to statistically in argument. I have not checked 
them. If one picked out all such passages and read them in con- 
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tinuity and read no more of the book, I don’t know what effect 
would be produced upon the reader. But books are not read that 
way. It is seventeen years since we had a law punishing the seller 
of a book “containing obscene, indecent or impure language”. 
Now the law treats the book as a whole; it looks at the book as 
the reader looks at it. The question is whether the book as a 
whole is “obscene, indecent or impure”. 

Inasmuch as the finding in this information in equity is con- 
clusive in criminal proceedings against the seller as to his knowl- 
edge of the obscenity of a book, it may be that the Attorney- 
General is required to prove his case beyond a reasonable doubt. 
But I do not find it necessary to decide this. It has not been 
shown by the credible evidence that there is a greater likelihood 
than not that readers of the book will be incited to lascivious 
thoughts or that lustful desires will be aroused in them, or that 
the book has a substantial tendency to bring one or both of these 
results about. 


I find that the book Forever Amber is not “obscene, indecent 
or impure”. A final decree is to be entered so adjudging it. 


FRANK J. DONAHUE 
Associate Justice of the Superior Court 


Forfeiture of Public Office 


The meaning of the statute relating to this subject was dis- 
cussed in the “Quarterly” for November, 1945 (pp. 24-28) in 
connection with former Attorney General Bushnell’s report of the 
situation in Lawrence some years ago. As recent reports in the 
press indicate that the question may arise at any time in any 
county, city, or town, extracts from the former discussion are re- 
printed for convenient reference, as well as to call attention to the 
civil aspect of the statute, to protect the public service as dis- 
tinguished from the provisions for the punishment of a crime. This 
civil aspect, not involving conviction or punishment, appears to 
have been overlooked thus far. Only criminal proceedings have 
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been brought heretofore under the statute which was first enacted 
in 1836. 

G. L. (Ter. Ed.) chapter 268, s.8 provides as follows: 

“Acceptance of Bribe by Officer; Forfeiture of Office, etc. 
upon Conviction for Larceny, etc.—A legislative, executive, judi- 
cial, county or municipal officer who corruptly requests or accepts 
a gift or gratuity or a promise to make a gift or to do an act 
beneficial to him, under an agreement or with an understanding 
that his vote, opinion or judgment shall be given in any particular 
manner, or upon a particular side of any question, cause or pro- 
ceeding, which is or may be by law brought before him in his 
official capacity or as a consideration for any speech, work or 
service in connection therewith, or that, in such capacity, he shall 
make any particular nomination or appointment, shall forfeit his 
office, be forever disqualified to hold any public office, trust or 
appointment under the constitution or laws of the commonwealth, 
and be punished by imprisonment in the state prison for not more 
than ten years or by a fine of not more than five thousand dollars 
and imprisonment in jail for not more than two years; and an 
executive, county other than judicial, or municipal officer who is 
finally convicted of committing, in connection with the perform- 
ance of the duties of such office, the crime of larceny, embezzle- 
ment or obtaining money under false pretences shall, in addition 
to the penalty imposed by law for the punishment of such crime, 
forfeit his office and be forever disqualified to hold any public 
office, trust or appointment as aforesaid.” (Italics are inserted by 
Editor.) 

“The question arises whether ‘conviction’ of the offenses de- 
scribed in the first thirteen or fourteen lines of section 8 of ch. 268 
through the word ‘commonwealth’ is necessary for forfeiture and 
permanent disqualification for public office. It is noticeable and 
seems to be as clear as the English language can make it that this 
first part of the statute is not a criminal penalty, but is purely for 
the protection of the public service and for that purpose provides 
for forfeiture and disqualification directly on, and because of, the 
facts, regardless of criminal conviction. Criminal punishment is 
a separate matter and is a subsequent and separable provision be- 
ginning with the words ‘and be punished.’ It differs in this re- 
spect from the offenses listed in the later part of the act where 
conviction and punishment come first and then ‘in addition to the 
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penalty—for the punishment,’ forfeiture and disqualification fol- 
low. In this respect the opening part resembles the provision in 
chapter 1 sec. 2 article 8 of the Constitution providing that in 
cases of impeachment (which is for the purpose of protecting the 
public service by exclusion of the unfit) the judgment of the 
Senate ‘shall not extend further than to removal from office and 
disqualification’ but the party impeached shall also be ‘liable to 
indictment, trial, judgment and punishment according to the laws 
of the land.’ 

“If this view of the statute is correct, then the facts resulting 
in forfeiture and disqualification, whether in a state or municipal 
office, would seem to be open in a civil proceeding to try the title 
to the office, either by mandamus (by a claimant) or, at common 
law, by information in the nature of quo warranto in the discre- 
tion of the attorney general as part of his common law functions 
(See references as to such an information following G. L. ch. 249 
sec. 6 in the annotated laws). A direct proceeding to try the title 
to office brought by a claimant by petition for mandamus is al- 
lowed under our Massachusetts practice but no collateral attack is 
allowed. 

“The question never appears to have been raised thus far, but 
the statute, in its present form, dates back to the Revised Statutes 
of 1836 where it was introduced by the commissioners who pre- 
pared that revision. The members of that commission, under the 
chairmanship of Honorable Charles Jackson, were particularly 
able lawyers who knew how to use the English language. 

The language of 1836 and its arrangement were retained in 1891, 
c. 349, when the scope was extended to ‘county and municipal’ 
officers and again retained in 1923, chapter 451, when the addi- 
tional offenses were added with a change requiring prior convic- 
tion as to them but not otherwise.” 

F.W.G. 
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Unlawful Practice 
Only Lawyers Before the Department of Public Utilities 
Opinion of the Attorney General 


March 13, 1947 
Hon. Carroll L. Meins, Chairman 
Department of Public Utilities 
167 State House 
Boston, Massachusetts 


My dear Mr. Chairman: 


In your recent letter you state that the appearance before your 
Department in behalf of several competing motor vehicle carriers, 
in Opposition to an application for a regular route common carrier 
certificate, of a person who is not a lawyer, . . . is objected to on 
the following ground: 

That, not being an attorney-at-law qualified to practice in the 
Commonwealth, he is not authorized under section 2 of chapter 
159B of the General Laws (Ter. Ed.) to represent parties at such 
hearing. 

You have asked me the following specific question: 

“Do the provisions of section 2 of Chapter 159B of the 

General Laws, defining the term ‘Hearings,’ forbid the 
appearance at a hearing held under such Chapter as 
representing a party to the proceedings of any person 
other than a qualified attorney at law?” 


The foregoing question refers to the following definition con- 
tained in General Laws, chapter 159B, section 2, as amended: 
“ ‘Hearings’ provided for by this chapter shall be pub- 
lic, upon written notice to the material parties thereto, 
with the right to such parties to appear in person and 
to be represented by counsel, and with each witness 
testifying on oath.” 

There are no decisions of the Supreme Judicial Court of this 
Commonwealth upon the question whether the word “counsel,” 
in the foregoing definition, is restricted to an attorney-at-law. The 
following decisions relative to that word, in statutes of other 
states, construe it as meaning an attorney-at-law: 

Baker v. State (Okla.), 130 Pac. 820. 
Ingraham v. Leland, 19 Vt. 304, 307 . 
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State v. Russell, 83 Wis. 330. 
Ludlam v. Broderick, 15 N.J.L. 269, 271. 
Harkins v. Murphy & Bolaz (Tex.), 112 S.W. 136. 


See also, as to the word “counsel” in the Federal Constitution, 
Sixth Amendment, and in the Constitution of Alabama, re- 
spectively: 

United States v. Ragen, 52 F. Supp. 265, 270. 

Ex parte Lamberth, 242 Ala. 165, 167. 


The foregoing cases seem to be decisive and I therefore advise you 
that the statute above cited forbids a person other than an at- 
torney-at-law to represent a party to a proceeding under General 
Laws, chapter 159B, as amended. However, the contention might 
be made that the word “counsel” in the statute includes any per- 
son whom your Department permits to appear before it as counsel, 
even though not an attorney-at-law. In view of this possible con- 
tention, it seems desirable to consider the effect upon the case 
before your Department of General Laws, chapter 221, section 
46A, as appearing in St. 1935, chapter 346, section 2, which reads 
as follows: 

“Section 46A. No individual, other than a member, in 
good standing, of the bar of this commonwealth shall 
practice law, or, by word, sign, letter, advertisement or 
otherwise, hold himself out as authorized, entitled, com- 
petent, qualified or able to practice law; provided, that a 
member of the bar, in good standing, of any other state 
may appear, by permission of the court, as attorney or 
counselor, in any case pending therein, if such other state 
grants like privileges to members of the bar, in good 
standing, of this commonwealth.” 

Under the foregoing provision of law, if the conduct of a 
hearing before a quasi-judicial tribunal, such as your Department, 
in behalf of several parties, is the practice of law, then it is for- 
bidden by the foregoing section. If this is so, the failure of ob- 
jecting counsel to cite or mention General Laws, chapter 221, sec- 
tion 46A, does not prevent you and your associates from per- 
forming your plain duty. You should refuse to permit a person, 
who is not a member of the bar, and who is objected to as not 
being a member of the bar, to practice law before you, if that is 
what he is doing, irrespective of the form of language in which the 
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objection is put. Our Supreme Judicial Court has repeatedly gone 
behind the form to the substance of the transaction, where the 
practice of law is concerned. 


Graustein v. Barry, 315 Mass. 518, 520, 521. 

Gill v. Richmond Co-operative Assoc. Inc., 309 Mass. 
Tay 70. 

Sherwin-Williams Co. v. ]. Mannos & Sons, Inc., 287 
Mass. 304, 311. 


The question whether taking part in contested hearings before 
a quasi-judicial body, such as your Department, is the practice of 
law, has not been clearly determined by our Supreme Judicial 
Court. This question was the subject of comment, but not de- 
cision, in Lowell Bar Association v. Loeb, 315 Mass. 176, at pages 
184 and 185. However, I can conceive of no activity before an 
administrative tribunal which more clearly requires the services 
of an attorney-at-law of learning and ability than taking part in 
a contested trial before your Department. If that is not the prac- 
tice of law, no activity before an administrative tribunal in this 
Commonwealth is the practice of law. The art of advocacy is 
there developed in one of its highest forms. Learned counsel of 
eminent ability frequently appear before your body. The pro- 
ceedings are sharply contested and often protracted. 

Procedure before the commission of your Department is regu- 
lated by several statutes, among which is General Laws, chapter 
25, section 5, requiring the commission to rule upon questions of 
substantive law, and to act upon written requests for rulings. The 
proceedings are taken down stenographically, and hearings are 
conducted much like trials in Court. The statute last cited pro- 
vides for appeals to the Supreme Judicial Court. Such appeals are 
not infrequent. The statute gives them precedence over ordinary 
civil proceedings, and the questions presented are among the most 
difficult coming before that tribunal. 

In view of the foregoing facts and statutes, it is my opinion 
that the conduct of contested hearings before your Department is 
the practice of law. 

A recent decision in point is State v. Childs (Neb.) 23 N.W. 
(2d), 720, in which, in one case, it was charged that the defendant 
before the Nebraska State Railway Commission “acting as an at- 
torney at law in behalf of his clients, prepared and filed pleadings 
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and other documents therein, examined and cross-examined wit- 
nesses . . . Objected to the introduction of testimony . . . and 
made arguments before said commission in support of the peti- 
tion and those for whom he appeared.” It also appeared that the 
case involved difficult questions of law and fact. The trial pro- 
cedure before the Nebraska Commission was described, which is 
similar to that before your commission. The opinion also stated 
that the respondent took part in the making of a record in con- 
templation of a judicial review. 

In that case and another in which he acted as counsel and 
submitted a brief, the court held that the defendant performed 
services which required legal training, experience, and skill and 
that he was guilty in those two cases of the illegal practice of law. 
The Court also said, at page 723: “It is the character of the act 
and not the place where the act is performed that constitutes the 
controlling factor.” 

At an earlier stage of the same case, the Court said, referring 
to the defendant’s alleged skill as a rate expert, 295 N.W. 381, 
383, 384: 

“We do not doubt that respondent possesses high 
qualifications in the transportation rate field. But the 
fact that he can qualify as an expert in a particular field 
will not permit his engaging lawfully in the profession of 
law without a license to do so.” 

See also, People v. Goodman, 366 Ill. 346. 
Clark v. Austin, 340 Mo. 467, esp. p. 481. 
Shortz v. Farrell, 327 Penn. St. 81. 
State v. Wells, 191 S.C. 468. 


In Lowell Bar Ass’n. v. Loeb, 315 Mass. 176, the Court said, 
at page 184, speaking of practice before the Appellate Tax Board: 
“If such practice by one not a member of the bar is the 
practice of law, no rule of such a tribunal can legalize it.” 


Before that board, cases may arise that lie solely within the 
realm of accounting, and it is barely possible that the Supreme 
Judicial Court might sustain the rule permitting accountants to 
practice before that board in such cases. Your Department has no 
such rule. Cases before it sometimes involve questions of account- 
ing, engineering, or rate-making; but the usual activity of the 
engineer, accountant or rate expert is that of a witness or adviser, 
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rather than of a counsel conducting the hearing. It may be that 
“practitioners” who are not lawyers have occasionally conducted 
hearings before your Department, especially its commercial motor 
vehicle division, but I am aware of no rule or custom of your 
Department attempting to authorize such action. Even if there 
were such a rule or custom, the language of the Supreme Judicial 
Court last quoted seems to imply that it would be invalid. 

Nor do the practices of various Federal tribunals, in permitting 
laymen to act as counsel before them, alter my opinion that the 
services rendered in this Commonwealth before your Department 
in contested hearings are not authorized to be rendered by laymen. 
The opinion of our Supreme Judicial Court in Lowell Bar Asso- 
ciation v. Loeb, supra, at the bottom of page 184 and the top of 
page 185, in 315 Massachusetts, throws doubt upon the effect of 
those practices in matters not legally before such a tribunal, though 
of a class that might come before it. A fortiori they should not 
affect the practices of your tribunal in matters not arising under 
Federal laws, but under the laws of this Commonwealth. 

For all the foregoing reasons, I advise your Department not 
to permit the person mentioned in your letter to appear before 
it as counsel. Sincerely yours, 

CLARENCE A. BARNES, 
Attorney General. 


Rufus Choate on the American Bar 


With the varied problems, domestic and foreign, now facing 
us, we believe that, whether interested in the way men use words 
or not, those who read what Choate said about the bar with a 
desire to understand a serious message from the past expressed 
with all the professional enthusiasm and vivid personal force of 
a master of American advocacy, will find that he said something 
worth remembering today. In the course of an address to lawyers 
and law students on July 3, 1845, he said: 

“May it not one day be written, for the praise of the Ameri- 
can Bar, that it helped to keep the true idea of the State alive 
and germinant in the American mind; that it helped to keep 
alive the sacred sentiments of obedience and reverence and 
justice, of the supremacy of the calm and grand reason of the 
law over the fitful will of the individual and the crowd; that 

it helped to withstand the pernicious sophism that the suc- 
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cessive generations, as they come to life, are but as so many 
successive flights of summer flies, without relations to the 
past or duties to the future, and taught instead that all — all 
the dead, the living, the unborn — were one moral person, 
—one for action, one for suffering, one for responsibility ,— 
that the engagements of one age may bind the conscience of 
another; the glory or the shame of a day may brighten or stain 
the current of a thousand years of continuous national being? 
Consider the profession of the law, then, as an element of 
conservation in the American State. I think it is naturally 
such, so to speak; but I am sure it is our duty to make and to 
keep it such. . . . I speak in the general, of course, not paus- 
ing upon little or inevitable qualifications here and there, — 
not meaning anything so absurd as to say that this law, or 
that usage, or that judgment, or that custom or condition, 
might not be corrected or expunged — meaning still less to 
invade the domains of moral and philanthropic reform, true 
or false. I speak of our general political system; our organic 
forms; our written constitutions; the great body and the gen- 
eral administration of our jurisprudence; the general way in 
which liberty is blended with order, and the principle of 
progression with the securities of permanence; the relation 
of the States and the functions of the Union, — and I say of 
it in a mass, that conservation is the chief end, the largest 
duty, and the truest glory of American statesmanship.” 


The atmosphere of Choate’s conception of the profession, 
illustrated by this quotation, is above all petty, provincial or 
political prejudices. 

Anyone who may read this passage and who is habitually 
annoyed by any mention of the word “conservatism” in any 
sense, but who is enthusiastic over the idea of “conservation” as 
applied to natural resources or in other directions, will please 
notice that Mr. Choate used the word “conservation” as applied 
to the intellectual and moral resources of mankind, and that he 
was not talking of the “standpat” “conservatism” which forms 
so popular an epithet for political purposes from time to time. 

The passage from Choate forms a striking background for the 
briefer remarks, 65 years later, of Richard Olney, Alfred Hem- 
enway and Chief Justice Rugg, which are quoted in the following 
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COMMONWEALTH OF MASSACHUSETTS 
Supreme Judicial Court No. 10,400 
SPECIAL SITTING APRIL 14, 1947 


In the Matter of Organization of the Bar 
Introductory Remarks of Frank W. Grinnell 


As secretary of the Massachusetts Bar Association, I have pre- 
sented the petition, now before the court, as directed, but I am not 
here to argue either side of the question. That will be done by 
others. The Association, as stated in the petition, has merely 
brought before the court a problem widely discussed here for more 
than ten years. As members of the association disagree, the execu- 
tive committee has requested two members on each side, who have 
studied the problem, to present opening arguments, if that pro- 
cedure meets with the approval of the court. The Association has 
not voted for, or against, the proposal. 

As an individual member of the bar I am here to listen and to 
learn, but having had much to do with circulating information on 
both sides to the bench and bar, and having noticed, in conversa- 
tion with many lawyers, much mistaken information, or lack of 
information, as to the history of the discussion in Massachusetts 
and as to the reasons for the filing of the petition, I venture to 
think, perhaps mistakenly, that a brief statement may help to 
clarify the issues and be of assistance to the court. 

We are not here engaged in litigation. This document, called 
“a petition,” is nothing but a formal request for a conference about 
rules, now about to take place, between the Supreme Judicial 
Court and the bar. 

Members of the legal profession, as well as others, have rela- 
tively short memories for history. Many do not seem to read 
professional news and appear to need a reminder that leading dis- 
cussions in the country, of this matter, have been sent to them in 
print repeatedly since 1936. The list appears in the brief of Messrs. 
Proctor and Shattuck; and the address of Mr. Essery of Detroit, 
reprinted in the Massachusetts Law Quarterly in July, 1936 (and 
in the appendix to the brief of Proctor and Shattuck) deserves 
attention as, perhaps, the most interesting and suggestive account 
of the history of the movement and of the reasons leading up to 
the present conference between the court and the bar. 

As my approach may differ somewhat from that of others, I 
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wish to speak as a member of the junior bar in the early years of 
this century and to ask the court to join me in thinking back to 
those years, to visualize the state of the law, the conditions of 
practice, the organization and relations of different courts, the 
position of bar associations and their activities, or inactivities, and 
of the attitude of the bar, and particularly of the younger mem- 
bers as they came along, about bar associations, and the attitude 
of the older members of the bar toward the junior bar. Having 
thrown ourselves back, let us then think forward about the differ- 
ences today and how and why they came about, and then continue 
to think ahead about the problems of the junior bar of today and 
in the future, who will have to shoulder the professional responsi- 
bilities in regard to local, state, national, and to an increasing 
extent international, questions involved in the future of a govern- 
ment of laws, if the Massachusetts bar is to contribute effective 
thinking in the future, as in the past, toward their solution. By 
so doing, the court will probably realize a marked difference in 
conditions. What has been the cause? If the court thinks back 
and, if necessary, rereads the story, most, but not all, of which is 
in print, the present more active thinking professional conditions 
and relations, as well as the gradual developments in the courts, 
will appear as the results of increasingly active organizations of 
the bar, both local and state-wide, and of the forgotten work and 
thinking of more individuals, from more parts of Massachusetts, 
encouraged and drawn into action through organization, than is 
generally realized. I speak, not only as an older member of the 
junior bar, but as a result of experience, close observation and 
rather active participation for a period of over thirty years, in 
the work and development of local, state, and nationwide legal 
organizations. 

I suggest that the principal reason for a permanent, adequately 
supported, state-wide organization, whether voluntary or inte- 
grated, is to stimulate and draw out the professional interest and 
activity, in the public interest, of individual lawyers, not merely 
in Boston, but anywhere; and that the real purpose of this con- 
ference between the court, with its constitutional authority relating 
to the bar, and the bar, is to consider together the method and 
nature of bar organization best adapted to stimulate and draw out 
the individual thinking of Massachusetts lawyers about the con- 
stantly increasing problems of public concern — the kind of think- 
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ing which the public has a right to expect if the bar is to deserve 
the position and privileges and public confidence and respect which 
are an essential part of a government of law. 

There is nothing new or original in these suggestions. At the 
first annual meeting of the Massachusetts Bar Association in 1910, 
its first president, Hon. Richard Olney, closed his remarks by 
saying, 

“The existence of the Massachusetts Bar Association seems 
to be not merely justified but imperatively required. Work of 
the most vital character . . . is to be done and a co-operating 
and united bar is the fitting, if not the only instrumentality, 
by which it can be accomplished.” (See Mass. Bar Associa- 
tion Reports Vol. I, p. 25.) 

At the second annual meeting, the second president, Alfred 
Hemenway, said 

“It is not alone the great men who give character to a pro- 
fession. Each is a unit of energy. 

“We are told, in Venice there was an ancient law requiring 
all returning ships to make a contribution of marble for the 
building of St. Mark’s.” (Reports Vol. II, p. 24.) 

At the same meeting, Chief Justice Rugg said, 

“The law of today is better than it was yesterday. It will 
continue to grow better . . . Study, discussion and practical 
effort of lawyers . . . alone can bring about this result. The 
formation of this Association, state wide in its membership 
and purpose, gives hopeful promise for the years that are to 
come. . . . The profession and the people have a right to 
look to you. . . . It is not too much to say that upon the 
enthusiasm, learning, sound judgment and character of this 
Association and its members depends in no small measure the 
future of the law of our beloved Commonwealth. The tradi- 
tions of our bench and bar in the past, the just expectations 
which these arouse, and the opportunity for high public service 
call, trumpet-tongued, to the present generation. . . .” 
Some lawyers may consider such remarks mere rhetoric but they 

seem to reach to the heart of the problem before the court and 
the bar today. 

About fifty years ago a great provocative teacher said to his 
students at Yale, 

“The only security is the constant practice of critical think- 
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ing. . . . I have no doubt that, in your lifetime, you will see 
questions arise . . . which will call for critical thinking such 
as has never been required before.” 

Many of such questions are now before us and ahead of us. 
Constructive critical thinking must come from individuals, fol- 
lowed by more thinking and discussion by more individuals. Are 
the lawyers of Massachusetts contributing their share? Or are they 
too busy, too cynical, too skeptical, too hopeless, or too inert? 

It is sometimes said that lawyers are too busy to take part in 
bar association work, but many of them are constantly devoting 
both time and money to worthy charitable or other causes. There 
is no greater public service, call it “charitable,” or what you will, 
that can be rendered to the people of Massachusetts and of America 
than the effective balanced thinking in the interest of justice under 
law in an imperfect world, of trained lawyers adequately informed 
and conscious of their professional obligations. The primary pur- 
pose of the slight annual bar organization dues, which seem to 
cause so much comment, is to assist in drawing out such thinking. 
More of it is needed. 

What is the most effective method and plan of professional 
organization to stimulate and draw out such thinking and discus- 
sion of individual lawyers anywhere in Massachusetts? 

That, as I see it, is the real question before the court and the 
bar today. 

If anyone thinks all this is abstract idealism, I will bring it 
down to earth by suggesting that one of the healthiest and most 
significant indications of the possibilities of state organization, is 
the state-wide interest and attendance at the annual Swampscott 
institutes of the past five years, with which many of the bench and 
bar are still unfamiliar. They developed through the state organ- 
ization and could have developed in no other way. There is much 
that only a state organization can do and has done. 


As to the local associations, I believe they will, as they should, 
continue, as they are today, but to an increasing extent—fountains 
of suggestion, and, if necessary, of criticism, as to the activities of 
any state organization, voluntary or integrated. I have too much 
respect for Massachusetts lawyers and local associations to believe 
that they would be muzzled by anybody or any organization. If 
I thought otherwise, I would oppose any state bar association. 














